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FOREWORD 


Deep roots are among the glories of the law. In an era of unprecedented 
scientific progress and continuous social, political, and economic ferment we 
are indeed fortunate that our legal system has so firm a base. Except in per- 
iods of quiet reflection it is difficult to conceive of the distance we have 
travelled in twenty years. Whole fields of law have been created—and then 
altered overnight; ! other areas, formerly of importance, have faded to in- 
significance; and every phase of law has been vitally influenced by changing 
conditions. Zoning furnishes a prime example of this last phenomenon. As 
one authority puts it, “The years which have elapsed since... [1936]... 
have been eventful years for zoning in the courts. These are the years in 
which zoning has really come into its own.” ? 

Zoning is only one segment of the much broader area of community 
planning. Indeed, one writer in this symposium states, “Zoning is an imple- 
ment of urban planning which seems old hat to a generation of professional 
city planners accustomed to talk in terms of slum clearance, low-cost hous- 
ing, and such ad hoc programs as redevelopment authorities.” * However, it 
is an important tool in the hands of the community planners and a thorough 
knowledge of its capabilities is expected from the lawyer members of the 
planning team. 

The roots of zoning go back to the Romans, who regulated the height 
of buildings, protected against street encroachments, and segregated some 
areas. European cities were zoned to some extent before either England or 
United States adopted the practice. In a sense, the ancient law of nuisance 
was a kind of zoning, although admittedly of an unplanned sort and scarcely 
effective from a broad point of view. Nevertheless, sic utere tuo ut alienum 
non laedas (use your own property in such a manner as not to injure that 
of another) is still a forceful maxim in this area of the law. 

“The late start of zoning in the United States has been attributed to 
many different causes, but the one most frequently mentioned, and perhaps 
most accurately, is the tendency of our courts down through the years to 
protect and preserve individual rights in property against the arbitrary con- 
trol thereof by municipalities.” + Ironically enough, the American love of 
individual freedom, and its protection by the courts, led, in the case of 
zoning, to ultimate loss to many individuals and to society as a whole. Only 
as the courts realized that zoning, in the end, gave “the greatest amount of 
freedom and protection to the greatest number of people” did this imple- 
ment of urban planning assume its present usefulness. A greater understand- 
ing of its potentialities is still called for; zoning has not yet outgrown its 
infantile repressions. When one considers that the leading case in the field, 
Village of Euclid v. Ambler Realty Company,® was not decided until 1926, 


"Witness the Internal Revenue Code of 1954. 

? Yokley, Zoning Law and Practice 10 (2d ed. 1953). 

* Babcock, Classification and Segregation Among Zoning Districts, page 186, infra. 
*Id., note 2, pp. 4. 

5272 US. 365, 47 Sup. Ct. 114 (1926). 








it is apparent that zoning’s deep roots did not give rise to an early American 
harvest. 

“The Power to Zone in Illinois” opens the symposium by going di- 
rectly to the heart of the issue. Only as the legislature, or the municipalities 
by delegation, have the police power to protect the public health, safety, 
comfort, and welfare, can zoning be made effective. The extent of that 
power as disclosed by the Illinois statutes, ordinances, and court decisions 
forms the basis of this first article. 

“Classification and Segregation Among Zoning Districts” utilizes numer- 
ous examples from Illinois ordinances to illustrate how classification is cur- 
rently being handled in Illinois. The author discusses exclusion of multiple- 
family units from single-family areas, minimum floor area and lot size re- 
quirements, new concepts in commercial and industrial classifications, and 
similar matters dealing with this important subject. 

“The power to grant a variance in the application of established zoning 
regulations should be exercised charily. . . . The obvious reason is that unless 
great caution is used and variations are granted only in proper cases, the 
whole fabric of town and city-wide zoning will be worn through in spots 
and raveled at the edges until its purpose in protecting property values and se- 
curing an orderly development of the community is completely thwarted.” ® 
This quotation from Mr. Justice Baldwin of the Supreme Court of Errors 
of Connecticut is particularly apt in connection with the third article in the 
symposium, “Variances, Exceptions, and Special Uses.” After discussing the 
legal questions involved in their assigned subject, the authors, one of whom 
is acting chairman of the Cook County Zoning Board of Appeals, show the 
practical side by using actual problems which arise in the granting of vari- 
ations. It is here that the article illustrates the dangers mentioned by Mr. 
Justice Baldwin. 

If you can separate the substantive from the procedural in zoning the 
author of “Legislative, Administrative, and Judicial Procedure in Zoning” 
does just that. By stressing the statutory details involved in municipal, 
county, and airport zoning he shows the various adjective avenues that 
must be followed by the practitioner in this field. 

As the airplane increases in utility and popularity the necessity for 
adequate landing fields becomes more apparent. “Airport Zoning” is a full 
discussion of both the past and current trends in this ever-expanding phase 
of American living. 

The symposium closes with a look at “The Future of Zoning.” Each 
of the contributors has touched, in passing, on the trends in his particular 
subject, but this final article takes a look at the whole area and points out 
where the major developments are most likely to occur. Clearly zoning 
will remain a valuable adjunct to the modern community planner. 


Joun E. Cripset 
Editor, Law Forum 
* Heady v. Zoning Board of Appeals, 139 Conn. 463, 467, 94 A.2d 789, 791 (1953). 





THE POWER TO ZONE IN ILLINOIS 


BY THOMAS A. MATTHEWS * 


STATUTES 
Zoning as an Exercise of the Police Powers 


THE TERM “ZONING” as used in municipal government includes the 
regulation of the use and density of occupation of real property. It includes 
control of the activities permitted and regulation of the size of buildings 
and their location with regard to side lines and street boundaries. The power 
to zone can be exercised by the legislature, or by the municipalities to which 
this power may be delegated, only as an adjunct of the police power of the 
sovereign state. Governmental restrictions on the use of private property 
can be imposed only if they are designed for the protection of the public 
health, safety, comfort, and welfare. 

When the first statute authorizing Illinois cities and villages to enact 
zoning ordinances was passed in 1919, the courts had to determine whether 
zoning was a proper exercise of the police power, or whether it amounted to 
regulation for mere esthetic purposes. The Illinois Supreme Court decided 
the issue emphatically in Aurora v. Burns. There it held that zoning had 
a distinct relation to the public health, safety, and welfare so as to warrant 
governmental restrictions on the use of private property. After discussing 
the general nature of the police power, the opinion reads:? 


“The constantly increasing density of our urban populations, the 
multiplying forms of industry and the growing complexity of our 
civilization make it necessary for the State, either directly or through 
some public agency, by its sanction, to limit individual activities to a 
greater extent than formerly. With the growth and development of the 
State the police power necessarily develops, within reasonable bounds, 
to meet the changing conditions. (Public Utilities Com. v. City of 
Quincy, supra.) The power is not circumscribed by precedents arising 
out of past conditions, but is elastic and capable of expansion in order to 
keep pace with human progress. Mr. Justice Holmes well defined the 
nature and extent of the power in Noble State Bank v. Haskell, supra: 
‘It may be said in a general way that the police power extends to all the 


* THOMAS A. MATTHEWS. A.B. 1922, J.D. 1925, Northwestern Uni- 
versity; presently engaged in the practice of law in Chicago, Illinois; 
Assistant Corporation Counsel of the City of Chicago, 1926-1929; Gen- 
eral Consultant for the Illinois Municipal League since 1927; author of 
numerous articles covering various fields of municipal law. 


7319 Ill. 84, 149 N.E. 784 (1925). 
Id. at 93-95, 149 NE. at 788. 
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great public needs. (Canfield v. United States, 167 U.S. 518.) It may be 
put forth in aid of what is sanctioned by usage or held by the prevailing 
morality or strong and preponderant opinion to be greatly and im- 
mediately necessary to the public welfare.’ 

“The State imposes restraints upon individual conduct. Likewise its 
interests justify restraints upon the uses to which private property may 
be devoted. By the protection of individual rights the State is not de- 
prived of the power to protect itself or to promote the general welfare. 
Uses of private property detrimental to the community’s welfare may 
be regulated or even prohibited. (Koy v. City of Chicago, supra; Booth 
v. People, supra.) The harmless may sometimes be brought within the 
regulation or prohibition in order to abate or destroy the harmful. 
The segregation of industries, commercial pursuits and dwellings to 
particular districts in a city, when exercised reasonably, may bear a 
rational relation to the health, morals, safety and general welfare of the 
community. The establishment of such districts or zones may, among 
other things, prevent congestion of population, secure quiet residence 
districts, expedite local transportation, and facilitate the suppression of 
disorder, the extinguishment of fires and the enforcement of traffic and 
sanitary regulations. The danger of fire and the risk of contagion are 
often lessened by the exclusion of stores and factories from areas de- 
voted to residences, and, in consequence, the safety and health of the 
community may be promoted. These objects, among others are attained 
by the exercise of the police power... . 

“Zoning necessarily involves a consideration of the community as a 
whole and a comprehensive view of its needs. An arbitrary creation 
of districts without regard to existing conditions or future growth and 
development, is not a proper exercise of the police power and is not 
sustainable. No general zoning plan however, can be inaugurated with- 
out incurring complaints of hardship in particular instances. But the in- 
dividual whose use of his property may be restricted is not the only 
person to be considered. The great majority, whose enjoyment of their 
property rights requires the imposition of restrictions upon the uses to 
which private property may be put, must also be taken into considera- 
tion. The exclusion of places of business from residential districts is not 
a declaration that such places are nuisances or that they are to be sup- 
pressed as such, but it is a part of the general plan by which the city’s 
territory is allotted to different uses in order to prevent, or at least to 
reduce, the congestion, disorder and dangers which often inhere in un- 
regulated municipal development.” 


Statute Granting Power to Cities and Villages 


In Illinois, at present, municipal corporations (cities, villages, and in- 
corporated towns) and counties, have the power to enact zoning ordinances. 
The statute authorizing municipalities to zone was originally passed as a 
separate law in 1919, but is now incorporated in the general “Cities and 
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Villages Act” of 1941 as Article 73 of that Act.* The first section of this 
Article sets forth generally the powers granted as follows:* 


“To the end that adequate light, pure air, and safety from fire and 
other dangers may be secured; that the taxable value of land and build- 
ings throughout the municipality may be conserved, that congestion 
in the public streets may be lessened or avoided, and that the public 
health, safety, comfort, morals, and welfare may otherwise be pro- 
moted, the corporate authorities in each municipality have the following 
powers: 


(1) To regulate and limit the height and bulk of buildings here- 
after to be erected; (2) to establish, regulate and limit the building or 
set-back lines on or along any street, traffic-way, drive or parkway; 
(3) to regulate and limit the intensity of the use of lot areas, and to 
regulate and determine the area of open spaces, within and surrounding 
such buildings; (4) to classify, regulate and restrict the location of 
trades and industries and the location of buildings designed for specified 
industrial business, residential, and other uses; (5) to divide the entire 
municipality into districts of such number, shape, area, and of such dif- 
ferent classes (according to use of land and buildings, height and bulk 
of buildings, intensity of the use of lot area, area of open spaces, or other 
classification) as may be deemed best suited to carry out the purposes 
of this article; (6) to fix standards to which buildings or structures 
therein shall conform; (7) to prohibit uses, buildings, or structures in- 
compatible with the character of such districts; and (8) to prevent addi- 
tions to and alteration or remodeling of existing buildings or structures 
in such a way as to avoid the restrictions and limitations lawfully im- 
posed under this article. 

“In all ordinances passed under the authority of this article, due allow- 
ance shall be made for existing conditions, the conservation of prop- 
erty values, the direction of building development to the best ad- 
vantage of the entire municipality and the uses to which the property 
is devoted at the time of the enactment of such an ordinance. The 
powers conferred by this article shall not be exercised so as to deprive 
the owner of any existing property of its use or maintenance for the 
purpose to which it is then lawfully devoted, but provisions may be 
made for the gradual elimination of uses, buildings and structures which 
are incompatible with the character of the districts in which they are 
made or located, including, without being limited thereto, provisions 
(a) for the elimination of such uses of unimproved lands or lot areas 
when the existing rights of the persons in possession thereof are termin- 
ated or when the uses to which they are devoted are discontinued; (b) 
for the elimination of uses to which such buildings and structures are 
devoted, if they are adaptable for permitted uses; and (c) for the elimin- 


*Iui. Rev. Srat., c. 24, § 73-1 et seq. (1953). 


‘Ibid. This Act was amended by Act approved July 24, 1943. 1 Ill. Laws 1943, 
p. 320. For validity, see, Neef v. City of Springfield, 380 Ill. 275, 43 N.E.2d 947 (1942). 
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ation of such buildings and structures when they are destroyed or 
damaged in major part, or when they have reached the age fixed by the 
corporate authorities of the municipality as the normal useful life of 
such buildings or structures.” 


The subsequent provisions of the Article 5 contain regulations as to how 
the power to zone may be exercised and the procedure for enforcement. 
The final Section ® adds something that is not zoning at all—the power to 
acquire by purchase or condemnation any building or structure that’ does 
not conform to the zoning ordinance or which is needed for the rehabilita- 
tion of areas blighted by substandard structures. This Section, added in 1945, 
has not as yet been the subject of a decision by our Supreme Court. 


Statute Granting Powers to Counties 


Counties in Illinois are granted zoning powers by “An act in relation to 
county zoning” enacted in 1935.7 The first Section grants the general power 
to enact zoning regulations in the following language: ® 


“For the purpose of promoting the public health, safety, morals, com- 
fort and general welfare, conserving the values of property throughout 
the county, and lessening or avoiding congestion in the public streets 
and highways, the board of supervisors or board of county commis- 
sioners, as the case may be, of each county, shall have the power to 
regulate and restrict the location and use of buildings, structures and 
land for trade, industry, residence and other uses which may be specified 
by such board, to regulate and restrict the intensity of such uses, and 
to establish building or setback lines outside the limits of cities, villages 
and incorporated towns; to divide the entire county outside the limits 
of such cities, villages and incorporated towns into districts of such 
number, shape, area and of such different classes, according to the use of 
land and buildings, and the intensity of such use, as may be deemed best 
suited to carry out the purposes of this Act; to prohibit uses, buildings 
or structures incompatible with the character of such districts respec- 
tively; and to prevent additions to and alteration or remodeling of exist- 
ing buildings or structures in such a way as to avoid the restrictions and 
limitations lawfully imposed hereunder. In all ordinances or resolutions 
passed under the authority of this Act, due allowance shall be made for 
existing conditions, the conservation of property values, the directions 
of building development to the best advantage of the entire county, and 
the uses to which property is devoted at the time of the enactment of 
any such ordinance or resolution. 

“The powers by this Act given shall not be exercised so as to deprive 
the owner of any existing property of its use or maintainance for the 


5 Id. §§ 73-2 to 73-10. 

*Id. § 73.11. 

"Id., c. 34, §§ 152i to 1520. 
® Id. § 152i. 
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purpose to which it is then lawfully devoted; nor shall they be exercised 
sO as to impose regulations or require permits with respect to land used 
or to be used for agricultural purposes, or with respect to the erection, 
maintenance, repair, alteration, remodeling or extension of buildings or 
structures used or to be used for agricultural purposes upon such land; 
nor shall any such powers include the right to specify, or regulate the 
type or location of any poles, towers, wires, cables, conduits, vaults, 
laterals or any other similar distributing equipment of a public utility 
as defined in an Act entitled ‘An Act concerning Public Utilities.’ 

“Nothing in this act shall be construed to restrict the powers granted 
by statute to cities, villages and'incorporated towns as to territory con- 
tiguous to but outside of the limits of such cities, villages, and incorpo- 
rated towns. The powers granted to counties by this act shall be treated 
as in addition to powers conferred by statute to control or approve 
maps, plats or subdivisions.” 


Subsequent provisions of the Act prescribe the manner in which this power 
may be exercised and the procedure for enforcement. 


ORDINANCES 


Enactment 


The power to zone is exercised by the enactment of an ordinance which 
must be presented to and passed by the governing body of the municipality 
or county in the manner prescribed for the enactment of any ordinance. In 
addition, the special requirements prescribed for the adoption of a zoning 
ordinance must be followed. 

Generally, in counties and in cities, villages, and towns, an ordinance 
must be passed by a favorable vote of a majority of the council or board, on 
a roll call vote; and, since a zoning ordinance contains a penalty clause, it is 
not in force until after it has been published in the manner provided by law. 
Except in commission form cities, and in counties, the ordinance is subject to 
veto by the mayor or president. 

No zoning ordinance, or amendment thereto, may be passed unless it is 
first referred to a commission which must hold a public hearing after publi- 
cation of the notice as specified by statute.® In the event of written protests 
by affected property owners, or in the case of counties by the governing 
body of a municipality within a mile and a half of the affected property, an 
amendment changing the zoning of any tract must be passed by a two-thirds 
vote of the municipal council or three-fourths vote of the county board.'° 


*Id., c. 24, §§ 73-2, 73-8; c. 34, §§ 152j, 152m. 
 Id., c. 24, § 73-8; c. 34, § 152m. 


See Graham, Legislative, Administrative and Judicial Procedure in Zoning, infra 
p. 242. 
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Contents 


The zoning ordinance itself must (1) establish the various types of use 
districts suitable for the municipality or county and prescribe the uses per- 
mitted in each district and the size of structure, intensity of area use, set 
backs and side and rear yards for each district; (2) allot every tract to its 
appropriate use district and provide for future annexed land; (3) provide 
for restriction and elimination of non-conforming uses; (4) provide for en- 
forcement; (5) make provision for variations to be allowed because of hard- 
ship in particular instances; and (6) establish a board of appeals to review 
decisions of the zoning enforcement officer. 


PRINCIPLES GOVERNING VALIDITY 
Judicial Review 


The exercise of any governmental power by a municipality is subject 
to restrictions imposed by the federal and state constitutions, and to gen- 
eral principles of law controlling the action of legislative bodies. As applied 
to zoning, these restrictions limit the zoning regulations that may be imposed 
for no such regulation is valid if it results in a violation of any of these re- 
strictions. Consequently, every zoning ordinance is subject to review by the 
courts. 

In passing on the validity of a zoning ordinance, it is well established 
that the courts should not review the wisdom of the municipal authorities; 
it is not the province of the court to consider whether the provision before 
it is wise or desirable. The sole question is whether it is void as an uncon- 
stitutional measure. The rule was stated in the first Illinois Supreme Court 
decision involving the validity of a zoning ordinance, and has been repeated 
in the language of practically every decision by our Supreme court since 
then. In Avrora v. Burns, discussing the function of the court in passing on 
a zoning ordinance, the opinion reads: 


“The question is not whether we approve the ordinance under review, 
but whether we can pronounce it an unreasonable exercise of power, 
having no rational relation to the public health, morals, safety or gen- 
eral welfare.” 


And in Minkus v. Pond, where the court upheld the validity of an 
ordinance provision prohibiting the erection of multiple family dwellings 
in a single family area, the court said: '* 


“It is primarily the province of the municipal body to which the zoning 
function is committed, to draw the line of demarcation as to the use and 
purpose to which property shall be assigned or placed, and it is neither 


™ 319 Ill. 84, 98, 149 N.E. 784, 789 (1925). 
* 336 Ill. 467, 480, 158 N.E. 121, 126 (1927). 
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the province nor duty of courts to interfere with the discretion with 
which such bodies are invested, in the absence of a clear showing of an 
abuse of that discretion.” 


The opinion in Burkholder v. Sterling reads: 1 


“It has been repeatedly stated by this court that it will not constitute 
itself a zoning commission and that all questions relative to the wisdom 
or desirability of particular restrictions in a zoning ordinance rest with 
the legislative bodies creating them and that a finding will not be dis- 
turbed where there is ground for a legitimate difference of opinion con- 
cerning the reasonableness of a’ particular ordinance. (Harmon v. City 
Peoria, 373 Ill. 594; Evanston Best & Co., Inc. v. Goodman, 369 id. 207). 
It is not the province of courts to interfere with the discretion of the 
legislative body in the absence of a clear showing of an abuse of a dis- 
cretion vested in them. (Morgan v. City of Chicago, 370 Ill. 347; Minkus 
v. Pond, 326 id. 467). Where the advisability of restricting a particular 
area for a particular use is debatable, this court will not substitute its 
judgment for that of the legislative body charged with the primary 
duty and responsibility of determining the question. Forbes v. Hubbard, 
348 Ill. 166; Morgan v. City of Chicago, supra.” 


Despite these clear cut, well-intentioned statements of general principle, 
the court, in a specific case, often is compelled to review the wisdom as well 
as the constitutionality of a zoning enactment. The general principles 
governing the validity of ordinances are such as to make this inevitable. 
The universal rule that an ordinance must a “reasonable” exercise of the 
power granted by the legislature forces the court to weigh the wisdom of 
each enactment before it. 


Test of Reasonableness 


Municipalities and counties are local governments having only such 
powers as are granted to them by the legislature. Their corporate authorities 
have no power as to zoning or other matters except as such power is given 
them by statute. The General Assembly is the governing body of the state 
and is the sole constitutional repository of legislative power in the state." 
Whatever legislative powers municipalities have are those delegated to them 
by the General Assembly. 

It follows from this, according to a long line of decisions by our Su- 
preme Court, that every legislative act of a municipality must be a “reason- 
able” exercise of the power granted. There is an implication in every statute 
granting power to a municipality that the authority granted will be exercised 
in a “reasonable” manner.!® 


8 381 Ill. 564, 568, 46 N.E. 45, 47-48 (1943). 
“ILL. Const. Art IV, § 1. 
* Catholic Bishop of Chicago v. Palos Park, 286 Ill. 400, 121 N.E. 561 (1919). 
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Thus in reviewing the validity of a zoning ordinance, the court must 
first determine whether the ordinance is “unreasonable.” As was said, briefly, 
in Aurora v. Burns: 1 


“Zoning is regulation by districts and not by individual pieces of 
property. The classification, as a whole, must be fair, but an absolute 
identity of treatment of particular pieces of property is not required. 
The power must be reasonably exercised.” 


There is a presumption that every ordinance is reasonable and the burden is 
on the one attacking it to show clearly that it is unreasonable. The rule is 
summarized in the decision in Village of Western Springs v. Bernhagen:* 


“Where the legislature grants to a municipal corporation power to 
legislate on a particular subject without prescribing the limits of such 
legislation, an ordinance passed in pursuance of the power must be a 
reasonable exercise of it. (City of Carbondale v. Reith, 316 Ill. 538). 
When the reasonableness of the ordinance is challenged the question 
for the court is not whether it thinks the ordinance wise, but whether 
the ordinance has a rational relation to the public health, morals, safety 
or general welfare. (City of Aurora v. Burns, 319 Ill. 84). A court will 
not hold an ordinance unreasonable where there is room for a fair dif- 
ference of opinion on the question even though the correctness of the 
legislative judgment may be doubtful. (Klever Karpet Kleaners v. City 
of Chicago, 323 Ill. 368.) Where an ordinance is passed in the exercise 
of a power conferred upon a municipality, the presumption is in favor 
of its validity, and it is incumbent upon the party attacking it as an un- 
reasonable and oppressive exercise of power to show affirmatively and 
clearly its unreasonableness.(People v. Village of Oak Park, 266 Ill. 365; 
Standard Oil Co. v. City of Danville, 199 id. 50; Village of Euclid v. 
Ambler Realty Co., 47 Sup. Ct. 144; City of Des Moines v. Manhattan 
Oil Co., 193 Iowa, 1096, 184 N.W. 823).” 


Despite the repeatedly stated determination of the Supreme Court that 
it will not operate as a “super zoning commission” to review the wisdom of 
zoning regulations, it must pass on the “reasonableness” of such enactments. 
This makes it inevitable that—even with the exercise of the greatest restraint 
—the court while determining whether a provision is “reasonable” must 
review the wisdom of the regulation. 


Delegation of Powers 


Another rule limiting governmental powers of municipalities is that 
legislative power cannot be delegated by the corporate authorities to any 
official or board. Any ordinance, to be enforcible, must clearly state what 
is or is not lawful. Administrative officers may be authorized to enforce the 


319 Ill. 84, 98, 149 N.E. 784, 789 (1925). 
* 326 Ill. 100, 103, 156 N.E. 753, 754 (1927). 
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ordinance, but they cannot be given discretionary power to decide what is 
or what is not permitted.1® 

This rule against delegation of discretionary power was applied in 
People v. Norvell *® to an ordinance which required every house to have its 
principal frontage on a street or “officially approved” place. The court held 
the provision void because there was no definition of what an “officially ap- 
proved place” might be; thus the building commissioner would be em- 
powered to decide at his own discretion what could or could not be done. 
This, being an invalid delegation of authority, rendered the provision void. 

Frontage consent requirements cannot be imposed as a part of zoning 
regulations, because this would in effect delegate to the neighbors the power 
to determine what could be permitted, in other words, the power to enact 
zoning regulations which is delegated to the municipal corporate author- 
ities.2° It should be noted that cities have, under their general powers, 
authority to regulate the location of some specified businesses. This power 
may be exercised by means of frontage consent regulations as to those 
specified businesses only. It is a power separate and independent from the 
zoning power and applies only to those businesses or establishments which 
the council is given specific authority to regulate as to location.”! 

A provision of the 1921 zoning statute authorized the board of appeals 
to grant variances from the terms of a zoning ordinance without specifying 
the circumstances under which such variances could be allowed. This pro- 
vision was held invalid in Welton v. Hamilton,?? as an unlawful delegation 
of legislative authority to an administrative body. 


Depreciating Value of Property 


A zoning ordinance may not restrict property to a use for which it is 
totally unsuited, for this would amount to confiscation.?* It may, however, 
restrict it to uses less profitable to the owner than other uses might be, 
provided the general area is benefited and protected by such restriction. 
The decisions on the question of whether an ordinance, as applied to a 
particular tract, is void because it prevents the use of the property for its 
most profitable purpose are numerous and it is difficult to reconcile them 
all. But throughout runs the general rule that the mere fact that the owner 
could make more money by devoting his property to prohibited uses does 


*See, Rockford v. Hey, 366 Ill. 526, 9 N.E.2d 317 (1937), and decisions cited 
therein. 

* 368 Ill. 325, 13 N.E.2d 960 (1938). 

»* Klumpp v. Rhoads, 362 Ill. 412, 200 N.E. 153 (1936); Spies v. Board of Appeals, 
337 Ill. 507, 169 N.E. 220 (1929). 

**See Klumpp v. Rhoads, supra note 20; Thomas Cusack Co. v. Chicago, 267 Il. 
344, 108 NE. 340 (1915), affirmed, 242 US. 526, 37 Sup. Ct. 190 (1917). 

*? 344 Ill. 82, 176 N.E. 333 (1931). 

8 See, 2700 Irving Park Bldg. Corp. v. Chicago, 395 Ill. 138, 69 N.E.2d 827 (1946), 
and cases cited therein. 
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not warrant holding the ordinance void as unreasonable or confiscatory, if 
such prohibited uses would have a harmful effect on neighboring property. 


The rule was applied in Village of Western Springs v. Bernhagen, with 


the following language: *4 


“Where an ordinance is passed in the exercise of a power conferred 
upon a municipality the presumption is in favor of its validity, and it is 
incumbent upon the party attacking it as an unreasonable and oppres- 
sive exercise of the power to show affirmatively and clearly its un- 
reasonableness. (People v. Village of Oak Park, 266 Ill. 365; Standard 
Oil Co. v. City of Danville, 199 id. 50; Village of Euclid v. Ambler 
Realty Co., 47 Sup. Ct. 114; City of Des Moines v. Manhattan Oil Co., 
193 Iowa, 1096, 184 N.W. 823.) While the lots immediately adjacent to 
Ogden Avenue are less desirable for family dwellings than those farther 
removed from the noise of the traffic, it is evident that the only busi- 
nesses which can thrive in such a location are filling stations and refresh- 
ment stands, which cater to the traveling public. Such businesses will 
materially depreciate the value of adjoining property for residence 
purposes.” 


In a more recent decision, Dunlap v. Woodstock, the court re-an- 


nounced the general principles above stated, and said: *5 


“The evidence discloses that the value of appellants’ property would 


be increased if they were granted a permit to erect a grocery store 
thereon, but that the value of other property in the neighborhood would 
be decreased thereby; and that the erection of a business building in an 
area now exclusively zoned for residential purposes would tend to 
diminish the values of the properties in the adjoining area. Thus, the 
entire neighborhood would lose and the city would suffer by the re- 
sulting loss in taxable value. The prevention of such a loss is one of the 
specific purposes for which the zoning power is granted, and is directly 
related to public welfare. .. . 


“In the absence of evidence to the contrary, the legislative judgment 


of the city council is conclusive. (Jacobson v. Village of Wilmette, 403 
Ill. 250; Neef v. City of Springfield, 380 Ill. 275.) Where there is room 
for a fair difference of opinion concerning the reasonableness of a 
particular ordinance, we will not overthrow the considered findings of 
an impartial body which is presumably well equipped to decide the 
various issues involved. Village of Western Springs v. Bernhagen, 326 
Ill. 100.” 


Esthetic Considerations 


Esthetic considerations cannot justify a zoning regulation. Matters of 


appearance are not within the province of municipal governments and do 
not justify governmental regulation. As applied to zoning, this means that 


** 326 Ill. 100, 103, 156 N.E. 753, 754 (1927). 
*° 405 Ill. 410, 414-415, 91 N.E.2d 434, 437 (1950). 
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a regulation cannot be sustained if it results only in an improvement in ap- 
pearance.”6 


“A zoning ordinance may not be based alone on aesthetic considerations. 
(Forbes v. Hubbard, 348 Ill. 166) although it is no objection to such an 
ordinance that it tends to promote an aesthetic purpose, if its reason- 
ableness may be sustained on other grounds. (Neef v. City of Spring- 
field, 380 Ill. 275).77 


Similarily, the city cannot, under the guise of zoning, prohibit signs in 
an area in which business is allowed, the only justification for such prohibi- 
tion being esthetic considerations.?* Under their general powers, however, 
municipalities may prohibit any sign that overhangs a public sidewalk, 
street, or alley. 


TYPES OF RESTRICTIONS 


Use and Area Restrictions 


Customary zoning restrictions relate to the uses permitted in each dis- 
trict and to the area of each tract that may be occupied by buildings, side 
yard, rear yard, and front setback requirements, and to the height of build- 
ings. 

The establishment of single family residence districts, multiple residence 
districts, retail business areas, light industrial areas, and heavy manufacturing 
areas is almost universal in all cities which have adopted zoning ordinances. 
Counties add farming areas to the usual districts. The number of such dis- 
tricts and the uses permitted in each are discretionary with the governing 
body, subject to the rule of reasonableness applicable to all ordinances. 

A typical setup is as follows: 


““(Sec.———— Use Districts.) The city is hereby divided into the 
following use districts: 

R1. Single family residence district (with minimum size restrictions) 

R2. Single family residence district 

R3. Multiple residence district 

B. Retail business district 

Cl. Light manufacturing district 

C2. Manufacturing district. 


“The boundaries of each district shall be those shown on the map which 
is part of this ordinance. It shall be unlawful to use any land or building 
within any district for any purpose other than those permitted in each dis- 


** Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 767 (1932); Brown v. Board of Appeals, 
327 Ill. 644, 159 N.E. 225 (1927). 

* Trust Co. of Chicago v. Chicago, 408 Ill. 91, 100, 96 N.E.2d 499, 504 (1951). 

8 Federal Electric Co. v. Mount Prospect, 398 Ill. 142, 75 N.E.2d 359 (1947); Illinois 
Life Insurance Co. v. Chicago, 244 Ill. App. 185 (1st Dist. 1927). 
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trict according to the following provisions of this ordinance; and it shall be 
unlawful to construct any building or structure not complying with the 
area, side yard, set back and other requirements made applicable to each 
district, by the subsequent provisions of this ordinance.” 2° 

The rule that a zoning ordinance must be reasonable applies to the uses 
permitted in each district. In Johnson v. Villa Park, ®° an ordinance was held 
invalid because it permitted hospitals, farms, hotels, and rooming houses in 
the residential districts. This, the court said, was capricious and unreasonable 
and rendered the ordinance void. It is interesting to note that in Springfield 
v. Vancil,3' an ordinance permitting practically the same uses in a residential 
district was held valid and enforcible. 

It would follow that the exclusion of a business from a district in which 
it would logically fall would be unreasonable. Thus where an area was 
zoned to permit schools and colleges, a prohibition against dormitories in 
such district was held invalid in Western Theological Seminary v. Evans- 
ton,®? 

But an ordinance prohibiting the construction of a filling station within 
a retail business district was upheld because of the peculiar fire and traffic 
hazards attendant on that business.** 


Size of Buildings 


The zoning act authorizes regulations as to the bulk of buildings,** but 
there is a paucity of judicial decisions on the exercise of this power. Brown 
v. Board of Appeals *° was concerned with a provision prohibiting the con- 
struction of a building less than a prescribed height in a certain district. This 
the court held to be invalid as having a basis only in esthetic considerations 
with no relation to the public health, safety, and welfare. Similarly, an 
ordinance prohibiting the erection of a building to a height greater than 
thirty feet in a commercial district was held unreasonable.** But a reasonable 
maximum on the height of buildings would be upheld.*7 

Whether a minimum floor area size can be prescribed for residential or 
other buildings under the authority of the zoning statute has not been de- 
cided by our courts. The statute itself seems to grant ample authority for 


*See Babcock, Classification and Segregation Among Zoning Districts, infra p. 
186. 

* 370 Ill. 272, 18 N.E.2d 887 (1938). 

308 Ill. 575, 76 N.E.2d 471 (1947).. 

* 331 Ill. 257, 162 N.E. 863 (1928). 

* Rothschild v. Hussey, 364 Ill. 557, 5 N.E.2d 92 (1936); State Bank & Trust Co. 
v. Wilmette, 358 Ill. 311, 193 N.E. 131 (1934). 


“Iii. Rev. Srat., c. 24, § 73-1 (1953). 

* 327 Ill. 644, 169 N.E. 225 (1927). 

* Federal Electric Co. v. Mount Prospect, 398 Ill. 142, 75 N.E.2d 359 (1947). 
* Michigan-Lake Bldg. Corp. v. Hamilton, 340 Ill. 284, 172 N.E. 710 (1930). 
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this.? It empowers the corporate authorities of municipalities to “regulate 
... the height and bulk of buildings hereafter to be erected . . . to divide 
the entire municipality into districts . . . of such different classes (according 
to use of land and buildings, height and bulk of buildings . . .) as may be 
deemed best suited to carry out the purposes of this article. . . . to fix stand- 
ards to which buildings or structures therein shall conform .. . to prohibit 
uses, buildings, or structures incompatible with the character of such dis- 
tricts....” The power granted to counties is similar.*® 

This seems to authorize fully regulations specifying that in designated 
districts no house or building of less than a designated size shall be erected. 
Such regulations, of course, would’ be subject to the rule that all ordinance 
provisions must be reasonable, and the imposition of extreme limits would 
be void. 

The argument against the validity of a minimum size restriction would 
be that such a restriction has no relation to the public health, safety, or wel- 
fare; and that to prescribe a minimum size of buildings is a restriction based 
on esthetic considerations only. Support for this view can be gained from the 
opinion in Brown v. Board of Appeals,*° where a minimum height require- 
ment was held void. The power to conserve taxable values, recited in the 
zoning statute, did not justify this minimum height provision, according to 
the decision, because this restriction was designed not to conserve established 
values but to enhance them. 


Auto Parking Requirements 


The power to require parking facilities in connection with theater, 
hotel, apartment, or similar uses is one that has not been determined by our 
courts, 

Here again the statute seems to grant authority for such regulations. 
The act empowering municipalities recites that the zoning powers are 
granted: * 


“To the end that adequate light, pure air, and safety from fire and 
other dangers may be secured; that the taxable value of land and build- 
ings throughout the municipality may be conserved, that congestion in 
the public streets may be lessened or avoided, and the public health, 
safety, comfort, morals, and welfare may otherwise be promoted, the 
corporate authorities in each municipality have the following powers:” 


The county statute recites that zoning powers are granted “For the purpose 
of promoting the public health . . . and lessening or avoiding congestion in 
the public streets and highways... .” *” 


8 Tut. Rev. Stat., c. 24, § 73-1 (1953). 
* Id, c. 34, § 152i. 

“° 327 Ill. 644, 169 N.E. 225 (1927) . 
“Tit. Rev. Srat., c. 24, § 73-1 (1953). 
“Id, c. 34, § 152i. 
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The intent of the legislature seems clear enough. Among the purposes 
to be accomplished by zoning is the prevention of traffic congestion in the 
streets and highways. One way to accomplish this purpose would be to re- 
quire that parking facilities be made available in connection with every 
establishment—commercial or non-commercial—which experience shows 
attracts a large number of automobiles. 

The argument against the validity of such a regulation would be that 
the prevention of traffic congestion is to be accomplished by regulating the 
purposes and intensity of use to which land or buildings may be put. The 
statute does not specifically authorize a requirement for parking place in 
connection with the uses permitted, and it could be contended that without 
such specific authority the power does not exist. 

The issue has been before our Supreme Court in one case, but the court 
there held the particular ordinance void as discriminatory without discuss- 
ing whether the ordinance was within the power of the city council. The 
ordinance involved required off-the-street automobile parking space to be 
provided in connection with every new apartment building, but did not 
have any such requirement for rooming houses and hotels also permitted 
in the same district. The court held that because of this, the ordinance was 
void as unreasonable and discriminatory.** 


Special or Conditional Uses 


A common provision in many recent zoning ordinances is one which 
would permit certain specified uses in residential or restricted business 
districts upon the granting of a special permit. Typical of such provisions is 
the following: 


“CONDITIONAL USES: The following uses of land or structures, 
or both, may be permitted within any ‘use district,’ subject to the pro- 
visions of Section XXIII. 
Airport, landing field, or landing strip; 
Areas for the dumping or disposal of trash or garbage; 
Bus terminal, railroad passenger station, or any other transporta- 
tion terminal facilities; 
Cemeteries, Crematories or Mausoleums; 
Churches and Accessory Buildings used for religious teaching; 
Extraction of gravel, sand or other raw materials; 
Golf courses, public or private; 
Hospitals or sanitariums; 
Institutions for the care of the insane or feeble-minded; 
Municipal or privately owned recreation building or community 
center; 
Nursery schools, day nurseries, and child care centers, provided 
there is a minimum of one hundred (100) square feet of outdoor 
play area for each child to be cared for, and that the play area 


“Ronda Realty Corp. v. Lawton, 414 Ill. 313, 111 N.E.2d 310 (1953). 
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is fenced and screened with planting from any adjoining lot in 
any “R” District. 
Police stations, fire stations, or place for storage of municipal 
equipment; 
Parking area, public; 
Public administration building, auditorium, gymnasium or any 
other publicly owned structure; 
Public or private park or playground; 
Public utility facilities, i.e. filtration plant or pumping station, 
heat or power plant, transformer station and other similar facil- 
ties; . 
Radio and television antenna towers, commercial, 
Railroad right-of-way; 
Schools, public or private; 
Telephone exchange.” 
Applications for conditional uses, as defined in this ordinance shall be 
considered at a public hearing before the Plan Commission, pursuant to 
the requirements of this ordinance. Said Plan Commission shall make its 
findings of fact and recommendations to the Village Board of Trustees 
within thirty (30) days after the public hearing. The Board of Trustees 
may then authorize a conditional use as defined herein by specific ordi- 
nance. 

“The Plan Commission may recommend, and the Village Board of 
Trustees may impose, such restrictions upon the height and bulk of any 
structure so approved for conditional use as may be reasonable under the 
particular circumstances, provided that such restrictions shall not be 
more restrictive than the requirements established for the district in 
which such structure is proposed to be located.” 

The validity of such a provision is open to serious question. It amounts 
to authorizing the city council (or board of appeals) to allow a special 
privilege to one while denying it to others. Zoning ordinances, like all 
laws must be general in application. No individual or class can be granted 
exemptions from them. 

However, it has been held that an ordinance providing for permission 
for special uses in a residence district is valid if such special use is necessary 
to and incidental to residential use.4# Rather than have a provision for special 
permits for special uses, it would seem better practice to permit the location 
in residence districts of those establishments that are necessary to residential 
use. This would include police and fire stations, waterworks, schools, 
churches, and similar uses. In this connection it is interesting to note that 
the establishment of a public park in an area restricted to residential use was 
held proper.*® 


“ Tllinois Bell Telephone Co. v. Fox, 402 Ill. 617, 85 N.E.2d 43 (1949) (involving a 
telephone exchange). 

® Decatur Park District v. Becker, 368 Ill. 442, 14 N.E.2d 490 (1938). 

See Dallstream and Hunt, Variations, Exceptions and Special Uses, infra p. 213. 
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The statute granting zoning powers to cities and villages specifically 


authorizes provision for the gradual elimination of non-conforming uses. It 
now provides: * 


“In all ordinances passed under the authority of this article, due 
allowance shall be made for existing conditions, the conservation of 
property values, the direction of building development to the best ad- 
vantage of the entire municipality and the uses to which the property is 
devoted at the time of the enactment of such an ordinance. The powers 
conferred by this article shall not be exercised so as to deprive the 
owner of any existing property of its use or maintenance for the pur- 
pose to which it is then lawfully devoted, but provisions may be made 
for the gradual elimination of uses, buildings and structures which are 
incompatible with the character of the districts in which they are made 
or located, including, without being limited thereto, provisions (a) 
for the elimination of such uses of unimproved lands or lot areas when 
the existing rights of the persons in possession thereof are terminated 
or when the uses to which they are devoted are discontinued; (b) for 
the elimination of uses to which such buildings and structures are de- 
voted, if they are adaptable for permitted uses; and (c) for the elimina- 
tion of such buildings and structures when they are destroyed or dam- 
aged in major part, or when they have reached the age fixed by the 
corporate authorities of the municipality as the normal useful life of 
such buildings or structures.” 


The validity of this provision has not been determined by our courts. 
A non-conforming use is one in existence at the time the ordinance was en- 
acted, but incompatible with the character of the neighborhood.** The 
continuation of a non-conforming use does not depreciate or destroy ex- 
isting values; but the elimination of such use would enhance existing values. 
According to the opinion in Brown v. Board of Appeals 48 the zoning statute 
cannot justify regulations designed to enhance existing values. 


Use of Eminent Domain 


Another new provision in the act authorizing municipalities to enact 
zoning ordinances is that contained in Chapter 24, Section 73-11 of the IIli- 


nois Revised Statutes which reads: 


“In addition to all rights and powers conferred by this Article the 
corporate authorities in each municipality have power to acquire by 
purchase, condemnation or otherwise any buildings or structures which 
do not conform to the standards fixed by the corporate authorities 
pursuant to Section 73-1, and all land which is necessary or appropriate 
for the rehabilitation or redevelopment of any area blighted by sub- 
standard buildings or structures; to remove or demolish all substandard 


“Itt. Rev. Stat., c. 24, § 73-1 (1953). 
“ Babcock, Classification and Segregation Among Zoning Districts, infra p. 186. 
* 327 Ill. 644, 159 N.E. 225 (1927). 
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buildings and structures so acquired; to hold and use any remaining 
property for public purposes; and to sell, lease, or exchange such prop- 
erty as is not required for public purposes, subject to the provisions of 
the existing zoning ordinances.” *° 


Whether a municipality can be authorized to exercise the power of eminent 
domain for the purpose of eliminating structures or uses that do not con- 
form to the zoning ordinance is open to question. Such power may be 
granted to acquire property needed for corporate purposes but its extension 
for this purpose is novel in Illinois. 


REGULATIONS RELATED TO ZONING 
Building Construction 


The regulation of the construction of buildings, including structural 
details required for safety, size of rooms, fire protection features, and other 
structural requirements is not strictly a zoning matter. Municipalities in 
Illinois have been granted the general power to regulate the construction 
of buildings ®° and this general grant of power is supplemented by their 
authorization to regulate the use of sewers, to prohibit nuisances, to regulate 
the construction of fences and party walls, to regulate and prevent fire 
hazards, to establish fire limits within which wooden buildings are pro- 
hibited, and by similar other grants of general power.®! 

The power to require a permit for the construction of new buildings, 
and to establish standards for the protection of health and safety that must 
be complied with, is thus given by general act, not subject to the restrictions 
applicable to the exercise of the zoning power. A building code may be en- 
acted as a single ordinance or may be adopted by reference.*? 

Ordinances regulating the construction of buildings are subject to the 
general rules °° that they must be reasonable; that they cannot delegate dis- 
cretionary powers to administrative officials; and that they must be designed 
for the protection of the public health, safety, and welfare and cannot be 
based upon esthetic considerations. 

In addition to the power to regulate the construction of buildings, cities 
and villages are authorized by Article 30 of Chapter 24 of the Revised 
Statutes to establish building or setback lines along any street. 

The statute authorizing municipalities to exercise zoning powers has 
been recently amended so as to add to their authority the power to: *4 


“regulate and limit the height and bulk of buildings . . . establish set- 


“ Added by act approved May 3, 1945. Ill. Laws 1945, p. 485. 
Tit. Rev. Stat., c. 24, § 23-70 (1953). 

* Id., §§ 23-35, 23-61, 23-69, 23-70.1, 23-72, 23-75, 23-77, 23-83. 
"Id. § 10-3. 

® See p. 171, supra. 

“Try. Rev. Srat., c. 24, § 73-1 (1953). 








184 ZONING IN ILLINOIS [ VoL. 1954 


back lines . . . to divide the entire municipality into districts of such 
number, shape, area and of such different classes (according to the use of 
land and buildings, height and bulk of buildings, intensity or use of lot 
area, area of open spaces, or other classifications) as may be deemed best 
suited to carry out the purposes of this article . . . to fix standards to 
which buildings or structures therein shall conform. . . to prohibit uses, 
buildings, or structures incompatible with the character of such dis- 
wie..." 


It will be noted that this grants a general power to regulate the con- 
structions of buildings, more far reaching and yet less well defined than the 
power to regulate construction of buildings granted in Article 23 of Chapter 
24 of the Revised Statutes. However, a building regulation based upon the 
power to zone can be enacted only after reference to some board or com- 
mission to hold a public hearing, and subject to the other restrictions on the 
exercise of the zoning power by a municipality. These provisions of the 
zoning statutes do seem to warrant regulations as to the size of rooms and 
minimum areas for buildings within prescribed districts. 

It would be difficult to support an ordinance under the general power 
to regulate buildings if that ordinance prescribed a different minimum size 
for different portions of the city. Since the only basis for regulating the size 
of a building—outside of the zoning statute—would be for the protection 
of the public health, such a regulation would have to be uniform in applica- 
tion through the entire city. 

The zoning statute does add the power to establish different minimum 
sizes for different sections of the city. As yet, our Supreme Court has not 
passed upon the validity of this grant of power. 


Frontage Consent Provisions 


A frontage consent provision is one permitting the establishment of a 
business or structure in a specified area provided the consent of the owners 
(or occupants) of a majority or more of the property within a prescribed 
distance is obtained. In Illinois, such provisions can be imposed only where 
the municipality is authorized to regulate the location of the business as 
well as to license or regulate it. The statutes granting municipalities power 
to license and regulate businesses add, in certain instances the power to 
regulate location of the business.®* It has been held that where a municipality 
has the power to regulate the location of a business, it may do so by a front- 
age consent provision, provided this provision is reasonable.5® 

The statute authorizing municipalities to adopt a zoning ordinance gives 


* Id. § 23-87 (Breweries, Distillers, Stables, Blacksmith Shops, Foundries, Machine 
Shops, Garages, Parking Lots, Laundries, Bathing Beaches); § 23-88 (Packing Houses, 
Candy Factories, Fertilizer and Soap Factories, Tanneries); § 23-94 (Junk Dealers). 

People v. Andrews, 339 Ill. 157, 171 N.E. 137 (1930); Thomas Cusack Co. v. 
Chicago, 267 Ill. 344, 108 N.E. 340 (1915), affirmed, 242 US. 526, 37 Sup. Ct. 190 (1917). 
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them the power to regulate the location, by districts, of every type of busi- 
ness. As has been noted above, however, the zoning statute does not author- 
ize the requirement of frontage consents for the location of a business.** 


Recorded Restrictions 


Restrictions on the use of property may be placed thereon voluntarily 
by the owners. This is generally accomplished by restrictions included in a 
recorded plat of a subdivision, but may be accomplished by agreement be- 
tween various owners of the property affected. Such restrictions are valid 
only as to the property owned by the persons consenting to the restriction. 
When properly recorded, they are binding and the property concerned may 
be used only in full compliance with such restrictions. 

Voluntary restrictions on the use of property are not subject to the 
limitations applicable to a governing body which attempts to place such re- 
strictions by means of zoning or similar ordinances. By such voluntary re- 
strictions, the size, shape, location, and even color and architectural design of 
houses may be controlled, as well as their use. 

Recent Supreme Court decisions have thrown considerable doubt on 
the validity of any restriction based upon the race of the owner or oc- 
cupant.®® 

The enforcement of such voluntary or private restrictions is not strictly 
a municipal function, although many building ordinances contain a pro- 
vision to the effect that no permit shall be issued for the construction of a 
building which violates any recorded valid restriction contained in a sub- 
division plat or other document. As far as zoning is concerned, such volun- 
tary restrictions are independent of the zoning power of the municipality. 
However, they must be complied with, even though they differ from the 
provisions of the zoning ordinance. They do not warrant any building or 
activity which would be in violation of the zoning ordinance.*® 


* Klumpp v. Rhoads, 362 Ill. 412, 200 N.E. 153 (1936); Spies v. Board of Appeals, 
337 Ill. 507, 169 N.E. 220 (1929). 


Shelley v. Kraemer, 334 U.S. 1, 68 Sup. Ct. 836 (1948); Barrows v. Jackson, 346 
US. 249, 73 Sup. Cr. 1031 (1953). See, Comment, [1953] Law Forum 651. 


* Gordon v. Caldwell, 235 Ill. App. 170 (1st Dist. 1924). 








CLASSIFICATION AND SEGREGATION 
AMONG ZONING DISTRICTS 


BY RICHARD F. BABCOCK * 


ZONING IS AN IMPLEMENT of urban planning which seems old hat 
to a generation of professional city planners accustomed to talk in terms of 
slum clearance, low-cost housing, and such ad hoc programs as redevelop- 
ment authorities. Yet in point of time zoning is a comparatively youthful 
progeny of the police power from which it inherits whatever strength (and 
weakness) it possesses.! This short history has been sufficient, however, to 
demonstrate that in some respects the bloom is already off the rose. This is 
certainly true in the administrative phases of zoning.? 

It is even more the case with the constitutional and legal issues brought 
before the Illinois Supreme Court in the name of zoning. No one can review 
the history of zoning before the Illinois Supreme Court without being 
struck by the repetitive character of the matters which are imposed upon 
this highest Court of the State. In 1925, the Illinois Supreme Court was 
asked to judge the constitutionality of the power of a city to divide its 
corporate area into zones.? Since that day over seventy cases have passed 
before that Court and with a very few exceptions this Court has been re- 
quired, in the name of constitutional law, to play the role of a local admini- 


* RICHARD F. BABCOCK. A.B. 1940, Dartmouth College; J.D. 1946, 
M.B.A. 1949, University of Chicago; partner in the firm of Taylor, 
Miller, Busch & Magner of Chicago, Illinois; lecturer at the University 
of Chicago and Northwestern University; member of American Society 
of Planning Officials; affiliate member of American Institute of Plan- 
ners; author of numerous articles on zoning in legal and professional 
journals. 


*A historian of the development of the police power in the United States might 
describe zoning legislation as the mid-point in the use of this constitutional concept for 
purposes of land control. In a sense it stands midway between the nineteenth century 
concepts of public nuisances and more recent developments of the last decade in land 
use control. There is still no indication, however, that the Illinois Court is willing to 
permit the use of the police power (zoning) to facilitate and ease the cost to the public 
purse of that other constitutional prerogative, eminent domain. Attempts to use zoning 
as a method of controlling the cost of condemnation have been rebuked in Illinois. Galt 
v. The County of Cook, 405 Ill. 396, 91 N.E. 2d 395 (1950); see also 2700 Irving Park 
Building Corp. v. Chicago, 395 Ill. 138, 69 N.E.2d 827 (1946). 

*See Comment, Zoning Amendments and Variations, and Neighborhood Decline 
in Illinois, 48 Nw. L. Rev. 470 (1953); Babcock, Irascible Comments on the Administra- 
tion of Illinois Zoning Ordinances, (Conference on Chicago’s Fight Against Slums, 
Northwestern University, February 3, 1954); Chicago Housing Action Report of 1954, 
Citizens Committee to Fight Slums, II C 4, p. 14 (1954). 

*City of Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925). 
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strative body, deciding whether the property of Joe or XYZ, Inc. was prop- 
erly zoned Residential or Commercial.* This generality is not offered as an 
argument that the Court should not be available to redress wrongs com- 
mitted by local pressures. Indeed, the record suggests, if anything, a re- 
markable judicial restraint toward local prejudice and partisanship.® 

The real disappointment is that in spite of this dreary legal history 
Illinois zoning ordinances contain many fundamental questions of major 
importance to urban planning which have not been brought forward for 
challenge before the Illinois Supreme Court. Nowhere is this uncertainty 
more apparent than in the validity of new types of classifications among 
districts which are being incorporated into the texts of Illinois zoning 
ordinances. 

The heart of any zoning ordinance is the decision by the local author- 
ities, in preparing the ordinance (or in revising the old ordinance), as to 
what uses to permit within the designated districts or zones. Stated differ- 
ently, if the city or village must be divided “according to classification,” 
what are the proper determinants of these districts? 

The legal issues which these initial decisions raise have not had much 
attention on the part of the Illinois Court. Partly this is because in most of 
the original zoning ordinances the use classifications were so broad and in- 
clusive that there has been little to dispute. Thus, where the districts have 
been, for example, simply “A” Residential, “B” Commercial, and “C” In- 
dustrial, the distinctions among districts have been so obvious as to foreclose 
any serious dispute.® This fact is evident from a cursory glance at the cases. 


* The Court has frequently stated that “. . . it is not a zoning commission and that 
all questions with respect to the wisdom or desirability of particular zoning restrictions 
must be addressed to legislative bodies specifically created to determine them .. .”, 
see, dissenting opinion, Taylor v. Glencoe, 372 Ill. 507, 515, 25 N.E.2d 62, 67 (1939), 
and cases cited therein. Nevertheless a cursory study of the decisions shows that this 
is the exact function that the Court has been called upon to perform in many cases. 
Babcock, The Illinois Supreme Court and Zoning, A Study in Uncertainty, 15 U. oF 
Cui. L. Rev. 87 (1947). 

5Compare Tews v. Woolbiser, 352 Ill. 212, 185 N.E. 827 (1933), and Catholic 
Bishop v. Kingery, 371 Ill. 257, 20 N.E.2d 583 (1939), involving suburban Winnetka, 
with the Chicago cases of Michigan-Lake Building Corp. v. Hamilton, 340 Ill. 284, 172 
NE. 710 (1930), and 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 69 N.E.2d 
827 (1946). 

®*The tendency has been, during the recent surge of comprehensive revisions of 
zoning ordinances first adopted during the twenties, to break down these simple classifi- 
cations into more detailed divisions. Compare, for example, Libertyville, Illinois zoning 
ordinance adopted December 11, 1925, which divides the village into three residence 
zones, a business zone and a manufacturing zone, with the 1952 Libertyville zoning 
ordinance which divides the village into an agricultural district, five residential districts, 
two commercial districts and two manufacturing districts. Compare also Chicago zoning 
ordinance, C. 194A, Municipal Code of Chicago, which provides for ten districts, with 
proposed new Chicago zoning ordinance which proposes 17 different districts. Proposed 
Comprehensive Amendment to the Chicago Zoning Ordinance, General Review, City 
Council Committee on Buildings and Zoning (1954). 
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Rarely does a property owner challenge the use classifications within a 
particular district as they are set out in the text. For the most part the dis- 
pute centers around the question whether the particular piece of property 
has been placed in the proper zone. The propriety of the permitted uses 
within that zone is not debated. The issue concerns the map, not the text.’ 
There have been, in Illinois, a few exceptions to this trend, perhaps the most 
notable of which was the 1939 case of Catholic Bishop of Chicago v. 
Kingery.§ In that case the Supreme Court held that it was unreasonable, and 
hence unconstitutional, for the Village of Winnetka to permit public schools 
in a residential district but to exclude private and parochial schools. It is 
hard to dispute the logic or the fairness of the decision.® 

Most communities have resisted the logical implications of the Catholic 
Bishop case. That is, most ordinances, including Winnetka’s now permit 
private schools in a residential district only if they have “a curriculum 
equivalent to public schools.” !° This is the narrow adherence to the Catho- 


‘For collection of earlier Illinois cases, most of them challenging the map not the 
text, see Babcock, The Illinois Supreme Court on Zoning, 15 U. or Cut. L. Rev. 87, N. 3 
(1947). Some of the more recent cases in which the Court has had to examine the 
map to determine the propricty of the zoning are: DuPage County v. Halkier, 1 fll.2d 
491, 115 N.E.2d 635 (1953); Hannifin Corporation v. Berwyn, 1 Ill.2d 28, 115 N.E.2d 
315 (1953); Miller Bros. Lumber Co. v. Chicago, 414 Ill. 162, 111 N.E.2d 149 (1953); 
Kinney v. Joliet, 411 Ill. 289, 103 N.E. 2d 473 (1952); Mundelein Estates, Inc. v. Munde- 
lein, 409 Ill. 291, 99 N.E.2d 144 (1951); Pioneer Trust & Savings Bank v. Oak Park, 408 
Ill. 458, 97 N.E.2d 302 (1951); The Trust Company of Chicago v. Chicago, 408 Ill. 91, 
96 N.E.2d 499 (1951); Wesemann v. LaGrange Park, 407 Ill. 81, 94 N.E.2d 904 (1950); 
Braden v. Much, 403 Ill. 507, 87 N.E.2d 620 (1949); People ex rel. Joseph Lumber 
Company v. Chicago, 402 Ill. 321, 83 N.E.2d 592 (1949); Springfield v. Vancil, 398 Ill. 
575, 76 N.E.2d 471 (1948); Offner Electronics, Inc. v. Gerhardt, 398 Ill. 265, 76 N.E.2d 
27 (1947). 

In the following cases the issue has been the propriety of the classifications within 
the text: Chicago v. Sachs, 1 Ill.2d 342, 115 N.E.2d 762 (1953) (illegal to exclude 
nursery school from apartment house district in which schools, private and public, and 
colleges are permitted); County of DuPage v. Henderson, 402 Ill. 179, 83 N.E.2d 720 
(1949) (exclusion of manufacturing from “F” Farming district upheld); Catholic Bishop 
of Chicago v. Kingery, 371 Ill. 257, 20 N.E.2d 583 (1939) (invalid to exclude parochial 
school from residential district in which public schools are permitted); Johnson v. 
Villa Park, 370 Ill. 272, 18 N.E.2d 887 (1938) (invalid to exclude undertaking home 
from residential area in which are permitted schools, museums and clubs); Speroni v. 
Board of Appeals of Sterling, 368 Ill. 568, 15 N.E.2d 302 (1938) (exclusion of apartments 
from residential districts upheld); Rothschild v. Hussey, 364 Ill. 557, 5 N.E.2d 92 (1936) 
(exclusion of gas stations from neighborhood shopping district upheld); Cassidy v. 
Triebel, 337 Ill. App. 117, 85 N.E.2d 461 (2d Dist. 1948); cf. Schneider v. Board of 
Appeals of Ottawa, 402 Ill. 536, 84 N.E.2d 428 (1949); Jacobson v. Village of Wilmette, 
403 Ill. 250, 85 N.E.2d 753 (1949). 

371 Til. 257, 20 N.E.2d 583 (1939). 

°“Te is not pointed out to us just how the pupils in attendance at the parochial 
school are any more likely to jeopardize the public safety than the public school 
pupils.” Jd. at 259, 20 N.E.2d at 584. 

” “Public school, elementary and high or private school having a curriculum 
equivalent to a public elementary school, public high school or public institution of 
higher learning,” Winnetka, Illinois Zoning Ordinance, 4 3, § 3 (as amended, November 
18, 1952). 
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lic Bishop decision. By this provision the communities attempt to exclude 
from residential districts such familiar institutions, for example, as private 
nursery schools and music schools. 

It is, of course, difficult, if not impossible, to justify a classification 
which permits a private school which has all the facilities of a public school, 
including home economics, athletics, and science laboratories, but excludes 
a private school which provides only one of these facilities. From the point 
of view of noise, fire hazards, and traffic congestion, the result is ridiculous."! 
The consequences, when such practices reach the Illinois Supreme Court, are 
illustrated by the decision in Chicago v. Sachs.!? In that case the Supreme 
Court held unconstitutional a provision of the Chicago zoning ordinance 
which permitted almost all types of general schools or colleges in an Apart- 
ment House District but excluded nursery schools. 

What the communities should intend (and probably may justify) is 
the exclusion from residential areas of business or commercial schools 
servicing not the adolescents as a supplement to their public school training 
but providing advanced vocational training to youngsters who have already 
completed at least their elementary education. The better way to handle 
this more reasonable classification would be to permit private, non-boarding 
schools, a majority of whose students are below a specified age. 


EXCLUSION OF MULTIPLE-FAMILY UNITS FROM 
SINGLE-FAMILY AREAS 


The propriety of residential use classifications has raised more trouble- 
some problems than the exclusion of private schools. One of the most serious 
problems the cities and villages in Illinois have had to deal with during the 
past ten years has been the conversion of single-family residences into two- 
family or multiple-family residences. In some areas of large, old houses, con- 
version has appeared to be the only solution to deterioration and declining 
tax values. In other areas the change has been resisted as a serious threat to a 
healthy single-family area. The communities may well have entertained 
doubts as to the attitude of the Supreme Court toward restrictions on such 


“From the point of view of noise, health and fire safety, it would appear to be 
more reasonable to make a classification based not upon curriculum but upon whether 
or not the students reside at the institution. In such case the cooking and sleeping 
facilities would appear to classify such a private school more with the dormitory or 
fraternal organization, usually classified in the multiple-family zones, than with the 
elementary or high school which do not include the boarding of a large group of in- 
dividuals. To this extent the day nursery school or day music school has more in com- 
mon with the public school than does the private or parochial boarding school which 
has a “curriculum equivalent to” a public school. 

1 Tl.2d 342, 345, 115 N.E.2d 762, 764 (1953). “Under this ordinance defendant’s 
property might be used for a grade school, high school, boarding school, vocational 
school, college, or university. . .. In any event, the possibility of noise and disturbance, 
suggested in plaintiff’s brief, would be equally present in the operation of other schools 
permitted by the ordinance, and cannot afford any basis for a difference of treatment.” 
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conversions because these conversions are not accompanied by the more 
blatant and obvious evils of unrestricted urban growth. There is usually 
little, if any, change in the outward appearance of the building, the use re- 
mains residential, and in many cases it is possible that as many persons, if 
not more, would have lived in the building as a single-family dwelling as 
will be the case after it is converted. All in all, it would not be surprising if 
the Illinois Supreme Court, somewhat skeptical of zoning in any event, were 
to exercise doubts as to the relation between such restrictions and the public 
welfare.!8 Perhaps one of the principal reasons why the Court did mot react 
this way, in at least one instance, was because of the excellent manner in 
which this problem was presented to it on behalf of the village in Jacobson 
v. Village of Wilmette." In this case, plaintiffs had purchased a single-family 
residence in 1928. In 1938 the plaintiffs obtained a permit to remodel but 
they went far beyond the authority granted and converted the residence into 
a three-apartment dwelling. The property was in a single-family district. 
In 1941 plaintiff was arrested for violating the ordinance, found guilty, and 
fined. Plaintiff then brought this suit to restrain the village from enforcing 
the ordinance against him. The trial court dismissed his complaint. On his 
appeal the Supreme Court sustained the trial court and held the restriction 
against multiple-family dwellings was valid. It is apparent from the Court’s 
opinion that the village demonstrated clearly the consequences to urban 
growth of unrestricted multiple unit conversions. 


“There is some conflict as to what effect a multiple-family use may have 
upon other properties in its immediate vicinity but the weight of the 
evidence shows that they would be adversely affected, the extent vary- 
ing according to the distance from it. It was testified that a building 
converted into a multiple-family dwelling does not have the same fire 
resisting qualities as one originally constructed for that purpose; that 
a multiple-family use would increase the hazards of street traffic because 
of the presence of more people; would tend to spread infectious diseases 
and create epidemics; would tend to disturb the general peace and quiet; 
would increase the possibility of friction between families and children; 
would increase the danger of annoyance through rodents, insects and 
the like.” 15 


The Court went on to observe that these conversions tend to affect city 
revenues adversely and that loan companies generally ascertain whether 
there are violations of zoning ordinances in neighborhoods in which they 
are solicited for loans and that property depreciation is 5 to 15% greater in 
areas where illegal dwellings exist.'® 


* A student of the Illinois zoning cases must reach the conclusion that the Illinois 
Supreme Court more often than not has frowned upon those practices which have 
been brought before it for examination. See Babcock, supra, note 2. 

* 403 Ill. 250, 85 N.E.2d 753 (1949). 

* Id. at 257, 85 N.E.2d at 757. 

* [bid. 
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All this is, of course, elementary to the planners and able municipal 
officials. Yet it took over twenty-five vears after zoning was established in 
Illinois before these factors were adequately placed before the Illinois Su- 
preme Court. Here is the first case, since the initial decision in City of 
Aurora v. Burns,” where we see a clear acknowledgment of the multitude 
of subtle influences which bear upon the health of a city and which can be 
alleviated, if not eradicated, by sound zoning."® 

The Court made one more observation in the Jacobson case that is 
pertinent to most Illinois zoning ordinances. 


“The record clearly shows that a, multiple-family dwelling in a neigh- 
borhood zoned for single-family dwellings in Wilmette is more detri- 
mental to the neighborhood and to other property therein than is the 
permitting of three roomers in a single-family dwelling.” ?® 


This comment was occasioned by the presence in the text of the Wil- 
mette ordinance of a common provision permitting roomers or boarders in 
a single-family residence. Such a provision probably appears in 99 per cent 
of all Illinois zoning ordinances, either by a broad definition of the term 
“family” or by express authorization.?° The distinction between separate 
living units (multiple dwellings) and “roomers” is sound. Separate living 
units require separate cooking and garbage disposal arrangements and, 
frequently, separate heating arrangements, all of which may lower the health 
standards and increase fire hazards. In addition, the presence of roomers 
generally does not involve major alterations which frequently weaken the 
structural standards of the dwelling. Finally, the roomer does not as fre- 
quently involve a family unit with the risk that the number of occupants 
may increase out of proportion to the available space. 

All this appears to make good sense. It is, therefore, disturbing as well 
as puzzling to come across apparently contradictory observations by the 
Illinois Supreme Court a year after the Jacobson case in Pringle v. City of 


7319 Ill. 84, 149 NE. 784 (1925). 

* Tt is not the function of the court to volunteer the evidence as to the relationship 
between these factors and the urban welfare. It is the duty of the attorneys and the 
professional city planners to bring them before the court. Babcock, The Planner’s Part 
in Zoning Litigation, a Forgotten Role, XV J. or AM. Inst. or PLANNERS 22 (1949). 

* Jacobson v. Village of Wilmette, 403 Ill. 250, 259, 85 N.E.2d 753, 758 (1949). 

Section 1 of the Rockford, Illinois Zoning Ordinance defines a family as follows: 
“Any number of individuals living and cooking together on the premises as a single 
housekeeping unit.” Similar definitions appear in the zoning ordinances of Ottawa, 
Quincy, Wilmette and Skokie, Illinois. In contrast, the ordinances of Winnetka and Oak 
Park define a family as a group of individuals “related by blood or marriage.” Maywood, 
Illinois Zoning Ordinance, Art. II, § 2, § 15 (February 7, 1952) permits a “family” to 
consist of “unrelated” persons but in no event in such case shall the group be more 
than five in number. The following definition would exclude all paying roomers or 
boarders: “FAMILY—One or more persons occupying a dwelling and living as a 
single non-profit house-keeping unit, as distinguished from a group occupying a hotel, 
club, boarding house, fraternity or sorority house.” Chicago Heights Zoning Ordinance, 
Art. II (July 21, 1953). 
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Chicago.”! In that case involving a two-family conversion the Court ob- 
served that under the definition of “Family Residence” in the ordinance, 


“... owners of adjacent property ... are permitted to derive income 
from several roomers or boarders and . . . segregating two families, or 
members of the same family, into separate apartments on the first or 
second floor with the additional facilities and privacies, would be no 
more inimical to public health and morals than if a single-family resi- 
dence were operating with two or three roomers or families not re- 
lated in any manner to the owners.” 7” 


And in 1949, in Schneider v. Board of Appeals of Ottawa,’ the Court said: 


“However, there is no more reason why the use of appellants’ property 
by ten sets of persons maintaining ten separate household units should 
be regarded as any more adversely affecting the public welfare than if 
the same number of persons were living in the property as a single or as 
two separate household units.” 7+ 


If the reasons for the distinction between multiple-family units on the 
one hand, and single-family units plus roomers, is legally sound in Wilmette, 
Illinois, it is difficult to understand why they are not sound in Chicago and 
Ottawa, Illinois. The only possible distinction between the cases is the un- 
usual care taken by counsel in Jacobson v. Wilmette to put on the record 
the basic reasons for the difference and how they affect the health of a 
community. 


MINIMUM FLOOR AREA AND LOT SIZE 
REQUIREMENTS 


In spite of the uncertainties raised by the Schneider and Pringle cases, 
supra, the general principle of the single family-multiple family dichotomy 
appears to be a recognized part of zoning law in Illinois. The more common 
issue in such cases is not so much the reasonableness of the text classification 
as it is the old standby of whether the complainant’s property has been in- 
cluded in the proper zone on the map.*> There remain in Illinois, however, 
other untested and substantial distinctions between residential zones. 


* 404 Ill. 473, 89 N.E.2d 365 (1950). 

Td. at 477, 89 N.E.2d at 367. 

*° 402 Ill. 536, 84 N.E.2d 428 (1949). 

Id. at 547, 84 N.E.2d at 434. 

* Wesemann v. LaGrange Park, 407 Ill. 81, 94 N.E.2d 904 (1950); Anderman v. 
Chicago, 379 Ill. 236, 243, 40 N.E.2d 51, 56 (1942); Harman v. Peoria, 373 Ill. 594, 27 
N.E.2d 525 (1940); Merrill v. Wheaton, 356 Ill. 457, 190 N.E. 918 (1934); Cassidy v. 
Triebel, 337 Ill. App. 117, 85 N.E.2d 461 (2d Dist. 1948). It should be noted that in 
some of these cases the Court is also disturbed by the nature of the non-residential 
uses permitted in the single-family district. See, for example, Anderman v. Chicago, 
supra. It is a rare municipality with a population in excess of 20,000 in Illinois which 
does not segregate two-family dwellings from single-family dwellings. Compare the 
residential classifications of the Champaign, Illinois ordinance with those in the Urbana, 
Illinois zoning ordinance. 
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During the past decade two closely related methods of regulating resi- 
dential development under zoning have gained headway in Illinois. These 
are provisions for establishing (1) minimum lot sizes °° and (2) minimum 
floor areas for houses.?7 Each of these techniques raises different problems 
of administration but they each contain a common issue as to their validity 
as a tool of the police power. This common issue is raised by the alternative 
ways in which this new type of land use control is employed. Both the 
minimum lot size and the minimum floor area requirement may be used in 
one of two ways: as a minimum standard for all residential development, 
uniform throughout the entire community,*® or, in the form of a “sliding 
scale” by which one residential area is set off from another.?*These are two 
fundamentally different applications and their goals are not identical. 

Substantial confusion as to the legal issues has resulted from a failure to 
recognize this dichotomy and from a failure to distinguish between the prob- 
lems which are raised by the two techniques. A consideration of this issue 
may more easily be understood by a glance, first, at the two types of land 
use controls separately. 


Minimum Lot Size 


The use of a minimum lot size is probably the older technique of the 
two.3® The device undoubtedly had its origin in a reaction against the 
alleged damage done by eager real estate developers who attempted to 
squeeze as many lots out of a given tract of land as possible. It became ap- 
parent that laws dealing with subdivision control were slender reeds on 
which to rest the community’s desire for adequate open spaces.*! The zoning 


*°“Fvery lot or tract of land shall have an area of not less than six thousand (6,000) 
square feet and an average width of not less than sixty (60) feet, excepting any smaller 
lot on public record at the adoption date of this ordinance.” Champaign, Illinois Zoning 
Ordinance, Art. V, § 4 (1950). 

**“NJo one-story dwelling shall hereafter be erected so as to have floor areas total- 
ing less than nine hundred (900) square feet, exclusive of basement, porch, attic and 
garage. 

“No two-story dwelling shall hereafter be erected so as to have floor areas total- 
ing less than eleven hundred fifty (1150) square feet, exclusive of basement, porch, attic 
and garage.” Mundelein, Illinois Ordinance No. 332 amending Ordinance No. 325, § 1. 

* The Galesburg, Illinois zoning ordinance requires a minimum lot areas of 6,500 
square feet for a single-family dwelling in the “A” Single-Family, “B” Single-Family 
and “C” Two-Family Districts. 

Notes 33 and 44, infra. 

*° Many zoning ordinances adopted in the ’twenties included minimum lot size 
standards. See, for example, original St. Charles, Illinois Zoning Ordinance, passed and 
adopted September 4, 1928. 

* Since 1941 municipalities have been authorized to create plan commissions which 
in turn may “prepare and recommend to the corporate authorities a comprehensive 
plan of public improvements” and no subdivision is entitled to record “or shall be valid 
unless the subdivision shown thereon provides for streets, alleys and public grounds in 
conformity with the applicable requirements of the official plan.” Int. Rev. Srar., c. 24, 
$§53-1—53-3 (1953). Compare Int. Rev. Srat., c. 109, § 1 (1953) which appears to limit 
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enabling act with its reference to health, fire hazards, and open spaces, was 
considered a good tool for this purpose.** Illinois cities and villages, as they 
revised their early, antiquated zoning ordinances, included requirements that 
no house should be erected on a lot that did not have a minimum square feet 
of area and a minimum average width.** 

It was generally believed, that any minimum lot size provision would 
have to exclude from its application all “substandard” lots already of pub- 
lic record; otherwise the owner would be deprived of the use of his property 
for any purpose.*t Most ordinances have, therefore, excluded already re- 
corded lots from the control of minimum lot standards.®> The difficulty with 
this device was that it illustrated more vividly than any other type of zoning 
control the consequences of the attempt to control urban growth after a 
century of uncontrolled growth. At least, with control of uses the vacant 
land could be regulated. But with lot control the community was faced 
with the fact that most, if not all, of the vacant land inside its corporate 
boundaries had been platted and recorded in conformity with law, long 
before the concept of minimum lot size was introduced into zoning ordi- 
nances. This, of course, meant that for the most part any attempt to raise 
lot standards could only be directed at new subdivisions. Some communities 
have experimented with a modified type of minimum lot size control which 
would in one form or another impose limits on the free use of already 
recorded but vacant substandard residential lots. Some ordinances provide 
that in multiple-family zones only single-family dwellings can be erected 


this control over plats to Chicago and cities and villages within 30 miles radius of Chi- 
cago. The statutory authority does not extend to a control over the size of lots (which 
is the private aspect of the subdivision) but is limited to the streets, alleys and other pub- 
lic places. The discretionary authority of a municipality to approve plats has been con- 
strued as narrow and ministerial. People ex rel. Tilden v. Massieon, 279 Ill. 312, 116 N.E. 
639 (1917); People ex rel. Jackson v. Smucznyski, 345 Ill. App. 63, 102 N.E.2d 168 (1st 
Dist. 1951). 


"Iii. Rev. Srart., c. 24, § 73-1 (1953); see note 51, infra. 


* The following standards are set in the revised Libertyville, Illinois Zoning 
Ordinance, No. 52-0-12 (as amended, December 10, 1953): 


Minimum Area Mininum Lot Width 
District Per Family in Feet 
A-1 Agriculture 2 acres 150 
R-1 One-Family 6,000 sq. ft. 50 
R-2 One-Family 6,000 sq. ft. 50 
R-3 One-Family 4,000 sq. ft. 40 
R-4 Two-Family 2,500 sq. ft. 50 
R-5 Multiple-Family 1,500 sq. ft. 40-50 
(Minimum total area 
4,000 sq. ft.) 


* Denied the right to construct a residence by the terms of the minimum lot re- 
quirements, the property owner, of course, would be forbidden to construct a com- 
mercial or industrial building by the terms of the use provisions of the residential sec- 
tions of the text of the ordinance. 


* Supra, note 26. 
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on substandard recorded lots.** Other communities have inserted the pro- 
vision that if two adjacent substandard lots are or come into common owner- 
ship thereafter the minimum lot size will be applicable.** The only known 
instance in Illinois where a village flatly applied the minimum lot require- 
ments to already recorded lots was in Brookfield, Illinois. This provision of 
the village ordinance was declared unconstitutional by the Circuit Court of 
Cook County and the decision was not appealed.** Because the Illinois Su- 
preme Court has not passed directly on this issue *® it may be worth noting 
this case in some detail. 

The Brookfield, Illinois zoning ordinance prescribed a minimum lot area 
of 6,250 square feet and a minimum frontage of 50 feet for the property in- 
volved. The only provision for adjustments for previously recorded lots 
was the power given to the village board of trustees to make an exception 
upon recommendation of the board of zoning appeals.*° The case of Tam- 
mona v. Village of Brookfield ** arose when the owner of three adjacent 25- 
foot lots, having sold two of them, requested a permit to build on the third 
lot. This permit was denied because of the size of the lot. Tammona went 
to the board of appeals and his request was denied. The board found that 


*“(b) A lot on which there is erected a two-family dwelling shall contain an 
area of not less than three thousand (3,000) square feet per family. 

“(c) Where a lot of record has less area than herein required for a single-family 
dwelling and was of record at the time of passage of this ordinance, that lot may be used 
for one single-family dwelling.” Quincy, Illinois, Ordinance No. 1074, Art. V, § 5. 


* The Park Ridge, Illinois zoning ordinance establishes a minimum lot size of 6,500 
square feet in the “A” residence district, but excepts four special situations including 
“any other single lot of public record and separately owned from land adjoining on 
either side which cannot be reasonably widened (as determined by the Zoning Board 
of Appeals) so as to meet or reasonably exceed the minimum size required herein.” 
Park Ridge, Illinois, Ordinance 53-17, § 252-8. See also Lake Bluff, Illinois Zoning Ordi- 
nance, Art. VI (as amended, February 27, 1931). 

* Tammona v. Village of Brookfield, Circuit Court of Cook County No. 52 C 
7396 (June 23, 1953). 

*® The Illinois Supreme Court in an early zoning case held minimum height pro- 
visions of a municipal ordinance toe be unauthorized by the zoning enabling act. Brown v. 
Board of Appeals, 327 Ill. 644, 159 N.E. 225 (1927). 


““Use of lot with less than said street frontage and area for residential building 
purposes may be authorized only by the Village President and Board of Trustees of 
the Village of Brookfield upon the report and recommendation of the Board of Appeals 
in the manner and form prescribed by Section 42.039 of the Revised Code of Brook- 
field of 1940, after it has been determined that such lot was of public record on 
November 19, 1924, and that said lot cannot reasonably be enlarged by acquisition of 
adjoining land or cannot reasonably be disposed of to the owners of adjoining land. 
Such authorization may be granted only after the denial of a permit, proper taking of 
appeal and holding of a public hearing, notice of which shall have been given as pro- 
vided by the Zoning laws of the State of Illinois and Section 42.039 of the Revised 
Code of Brookfield of 1940. Consideration shall be given in each case to an authoritative 
ownership record of the lots involved and adjoining since November 19, 1924.” Brook- 
field, Illinois Zoning Ordinance, § 42.0084. 


“Note 38, supra. 
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the petitioner might be able to sell his vacant lot to the owner of the ad- 
jacent lot and thus had no reason to complain. 

The owner went to equity and the Circuit Court entered a decree 
which found the restriction unconstitutional. Judge Schnackenberg, in his 
opinion, stated: 


“The village itself could not, even for public purposes, deprive plaintiffs 
of the use of their lot without paying just compensation pursuant to 
the requirements of the Illinois Constitution of 1870. It seems to follow 
as self-evident that the village cannot exert its governmental powers to 
coerce plaintiffs to sell their lot to an individual for private purposes, 
either with or without judicial proceedings in which the amount of just 
compensation could be ascertained. 
* * * 

“Regardless of the purpose sought to be attained by the minimum 50- 
foot frontage requirement, the ordinance is an attempt to deprive 
plaintiffs of a use of their property for which it was and is intended 
without due process of law. The ordinance is, therefore, void.” 4 


The decision appears unassailable. The ordinance otherwise would not 
only operate “retroactively,” but would leave the owner with no use to 
which he could put his property.** 

The decision did not pass upon the validity of “prospective” minimum 
lot size controls. In any event, the customary exemption of previously re- 
corded lots removes most of the sources of irritation in this device, thereby 
greatly narrowing the chance of legal challenge to prospective lot size 
regulation. At the same time the narrow application of the lot size provision 
has stimulated the use of minimum floor area requirements. 


Minimum Floor Area 


Under this provision in its most customary form the prospective 
builder is told how many square feet of livable floor space he must provide 
in the residence.** In nearly all cases the outside dimensions are used as the 


“Note 38, supra. 

“This retroactive effect is not the same type of "retroactivity” with which are 
characterized proposals to eliminate or “amortize” non-conforming uses. Provisions for 
the gradual, uncompensated elimination of non-conforming uses are designed to convert 
the use of the property to any purpose permitted in the zone in which it is located. 
Furthermore, such provisions are designed with long-term “amortization” periods and 
do not have the immediate effect of a minimum lot size requirement which from that 
date forward effectively prohibits the use of a substandard lot. See Municipal Code of 
Chicago, C. 194A, § 20; Highland Park, Illinois Zoning Ordinance, Art. 14, § 14-7. 
Kankakee, Illinois Zoning Ordinance, Art. XIII, § 1 (as amended, January 16, 1950); 
Oak Park, Illinois Zoning Ordinance, Art. XVI, § 7 (as amended, June 23, 1947); 
Comment, Amortization of Property Uses Not Conforming to Zoning Regulations, 9 
U. or Cut. L. Rev. 477 (1942). 

“ Supra, note 27. Requirements may take a variety of forms, sometimes excluding 
basements, garages, and utility rooms and generally establishing one minimum for a 
single-story house and another for a two-story house. The Deerfield, Illinois Zoning 
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standard of measurement. The advantage of this type of control over lot 
size regulation is that it can be applied to all vacant residential land without 
the obvious objection that it leaves the owner with no right to build. He 
may construct, irrespective of lot size, but the building must meet minimum 
size requirements. 


Proper Zoning Purpose 


The fundamental issue raised by both these provisions is whether they 
are a proper purpose for zoning; whether they can be justified under the 
vague authority of the police power.*® This examination must start with an 
analysis of the goals aimed at by such regulations and this in turn brings 
back the question first raised: are the minimum lot and floor area standards 
to be used as a uniform minimum for all residences throughout the com- 
munity or are they to be used as a basis for classification and division among 
different residential zones. 

If the device, either in its lot size or floor area character, is applied uni- 
versally throughout the municipality, the basic goal must be, in most in- 
stances, to insure health by providing adequate light and air, to lessen fire 
hazards, and, in the case of suburban towns, possibly to protect the com- 
munity from the influx of so-called “shanties” due to centrifugal pressures 
from the nearby metropolitan center. The difficulty with this “fire and 
pestilence” argument is that it runs into a multitude of contradictions. The 
size of a house may not be the real test of minimum living standards, e.g., 
light and air. Two people may presumably enjoy higher living standards in 
800 square feet than a family of eight within 1200 square feet. Occupancy, 
not size, is the touchstone of decent living conditions.4* Nor can size alone 
insure that the building will not be a fire hazard. Indeed, to require minimum 
size may force the builder to lower his construction standards below what 
otherwise would have been the case. Furthermore, if health is the issue it is 
the number and size of rooms more than the outside dimensions which is 
significant. Yet to prescribe a room by room standard creates a mare’s-nest 


Ordinance, as amended May 4, 1953, provides five single-family districts, R-1, R-2, R-3, 
R-4 and R-5, with the following minimum floor area classifications: 


District One-Story Two-Story 
R-1 1350 sq. ft. 1680 sq. ft. 
R-2 920 sq. ft. 1200 sq. ft. 
R-3 920 sq. ft. 1200 sq. ft. 
R-4 1350 sq. ft. 1680 sq. ft. 
R-5 820 sq. ft. 1100 sq. ft. 


See also Libertyville, Illinois Zoning Ordinance, No. 52-0-12, §§ VII, VIII and IX, 
amending Ord. No. 418 (December 2, 1952). 

“Tt is perhaps of equal practical importance, if not constitutional significance, to 
measure these controls against the standards and purposes set out in the state enabling 
legislation. See note 51, infra. 

“* Minimum Standards of Occupancy and Fitness for Habitation of Urban Dwell- 
ings Enforceable Under Penalty, Social Commission, United Nations (1950). 
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of administrative and regulatory problems which might reduce the control 
to an absurdity.*7 Certainly the use of the “fire and pestilence” argument 
is not conclusive where one uniform minimum is specified.*8Furthermore, 
this line of argument is wholly inappropriate as a rationale where a sliding 
scale of lot or house size is used as a basis of residential zone classification. 
If the minimum set in the lowest residential district is adequate for health 
and fire safety there, surely it is adequate in the triple A residential district. 

The Supreme Court of Illinois has not passed directly upon the propri- 
ety of minimum lot or minimum floor area regulations. The decision of 
the Circuit Court of Cook County in Tammona v. Village of Brookfield did 
however, hold minimum floor area control, as well as lot control, to be un- 
constitutional. The opinion of Judge Schnackenberg on the floor area pro- 
visions of the ordinance is significant to the current discussion. He said, in 
part: 


“Defendants have not pointed out in what respect the 1,000 square 
feet provision of the ordinance is related to the public health, safety, 
welfare, comfort, or morals. If the cubic contents of the interior of a 
house or the height of room ceilings from room floors be reduced to a 
point where ventilation might be interfered with or access by firemen 
or other village officials might be impeded, the public health and safety 
might be substantially affected. However, there seems to be no relation 
between the square foot area of the first floor area in a house and the 
public health, safety, welfare, comfort, or morals. 

* * * 


“These requirements of minimum floor area for a basementless house 
and for the various rooms therein seem to have one purpose only and 
that is the prevention of the construction of relatively small houses. In- 


“Te is arguable that room size alone is not an adequate standard but that the real 
question of living standards would have to do with the function of the rooms. Thus, it 
would appear reasonable from a health standpoint to require increased outside floor area 
in direct ratio to the number of bedrooms a builder intends to provide. This obviously 
would raise almost insurmountable administrative problems. 


*’ The “health” argument is equally troublesome with respect to a uniform lot size. 
Lot size alone does not determine the quality of the dwelling standards. The existence 
of rural slums indicates that space alone does not promote the public health and welfare. 
The relationship between size of lot and living standards is especially dubious when the 
minimum area is one or two acres. Cf. County of DuPage v. Halkier, 1 Ill.2d 491, 115 
N.E.2d 635 (1953). Such minimum standards have been upheld in other states. Simon v. 
Town of Needham, 311 Mass. 560, 42 N.E.2d 516 (1942); Flora Realty & Investment Co. 
v. City of Ladue, 362 Mo. 1025, 246 S.W.2d 771 (1952), appeal dismissed, 344 U.S. 802, 
73 Sup. Ct. 41 (1952). Even where a uniform minimum lot size has been upheld on the 
basis of health, etc., the Court has shown considerable hesitation. In the Sion case, 
supra, the court said “A zoning by-law cannot be adopted for the purpose of setting up 
a barrier against the influx of thrifty and respectable citizens who desire to live there 
and who are able and willing to erect homes upon lots upon which fair and reasonable 
restrictions have been imposed nor for the purpose of protecting the large estates that 
are already located in the district.” P. 565 and p. 519. 


“ Supra, note 39. 


PERRIN 
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asmuch as the lot in question is from its size necessarily limited to the 
building of a relatively small house, and the zoning statute does not ex- 
pressly or by reasonable implication grant the power to prohibit the 
construction of a house simply because it is relatively small, any attempt 
in that direction is doomed to failure, both from a constitutional and a 
statutory standpoint. A small house which is constructed in compliance 
with all applicable valid ordinance requirements cannot be barred simply 
because of its size.” °° 


There is room for questioning the proposition that the enabling act 
makes no provision for such regulation.*! The significant aspect, however, 
of Judge Schnackenberg’s opinion is that he not only notes a complete 
failure on the part of the village to demonstrate the relationship of minimum 
floor area to the public health, safety, welfare, comfort, and morals, but he 
goes on to find no relationship in terms of living conditions or fire safety. 
On this basis the relationship to the police power is doubtful, as suggested, 
and the failure of the village to justify the control of floor areas as a method 
of classification among districts left the court with no reason to decide this 
issue otherwise. 


The Law in Other States 


The condition of the law in other states on this issue is not much more 
satisfactory. Undoubtedly the leading case on a uniform floor area standard 
for the entire municipality is the New Jersey case of Lionshead Lake, Inc. 
v. Township of Wayne.®? The township, 25 square miles in area, was divided 
into four zones, A and B Residential, Commercial and Industrial, and the 
same minimum size was specified for houses in all four districts. A divided 
court sustained the ordinance relying, in part, upon the new state constitu- 
tion, and basing its decision upon the reasonableness of an attempt by a com- 
munity to prevent an onrush of “suburban blight” due to centrifugal pres- 
sures from the large urban area. Such growth, the court said, may, if not 
controlled, result in the influx of “shanties.” The court, in effect, was using 
a “classification” rather than a health theory; but the concept was regional 


°° Supra, note 38. 

* The preamble to the Zoning Enabling Act provides that it is designed to the end 
“that the taxable value of lands and buildings throughout the municipality may be 
conserved.” The powers delegated include the power to regulate open spaces “to set 
standards to which the buildings or structures shall conform” and, most significant, “to 
prohibit uses, buildings or structures incompatible with the character” of the zoned 
districts. The Act further directs municipalities to make due allowance for “existing 
conditions, the conservation of property values” and “the direction of building develop- 
ment to the best advantage of the entire community.” All of these purposes or powers 
have, it is believed, clear relevance to the classification of zones or districts by size of 
house and probably lot size as well. Int. Rev. Srat., c. 24, § 73-1 (1953). Of course, any 
amendment to the statute to grant express authority to specify minimum lot and floor 
area would be all to the good. Such a move is now afoot. 

* 10 N.J. 165, 89 A.2d 693 (1952), appeal dismissed, 344 U.S. 919, 73 Sup. Ct. 386 
(1953). 
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and the community was treated as an integral part of a larger area.®* The 
trouble with this extension of the classification theory is twofold. First, it 
ignores the fact that there was no effective plan in which the entire regional 
area participated. This was ad hoc action by a single unit of that region 
without regional coordination. This is a fair criticism at the planning level.™* 
The same ex parte character of this action raises a more serious legal prob- 
lem. To date, in Illinois, the city or county is treated as the unit for zoning. 
There appears to be no direct Illinois authority, legislative or constitutional, 
for such a municipality to base its zones upon conditions existing outside its 
political limits, or to treat its entire area, for the purpose of housing, as one 
of a number of connected political or social units." The power is granted 
only to divide the municipality into zones or districts. 

The minority of the court in the Wayne case opposed the decision just 
because the ordinance did not provide for a sliding scale.°® Yet in Pennsy]- 
vania where a sliding scale minimum floor area requirement was challenged, 
a lower court threw it out because it smacked of economic segregation.** 
The failure of the court in that case to see beyond the “health” argument is 
apparent from its observation that it could not see how a house containing 
900 square feet could promote the public health of the “A” District where 


*° “The Township of Wayne... lies in the path of the next onward wave of 
suburban development. . . . It requires as much official watchfulness to anticipate and 
prevent suburban blight as it does to eradicate city slums.” Jd. at 674, 89 A.2d at 697. 
“What may be the most appropriate use of any particular property depends not only 
on all the conditions, physical, economic and social, prevailing within the municipality 
and its needs, present and reasonably prospective, but also on the nature of the entire 
region in which the municipality is located and the use to which the land in that region 
has been or may be put most advantageously.” Duffcon Concrete Products v. Borough 
of Cresskill, 1 N.J. 509, 513, 64 A.2d 347, 349-350 (1949). 

“Haar, Zoning for Minimum Standards; The Wayne Township Case, 66 Harv. L. 
Rev. 1051, 1054 (1953). Other cases on the use of minimum floor area requirements are 
collected in that article and in McClory, The Undersized House; A Municipal Problem, 
27 Cu-Kent L. Rev. 142 (1949). 

* Illinois law does contain some limited authority for control by a municipality 
over the use of land immediately adjacent but outside of its corporate limits. Thus, cities 
and villages have some voice in the zoning by the county of the unincorporated area 
within a mile and a half of the corporate limits. ILL. Rev. Srat., c. 34, § 152m (1953). 
Cities and villages which have Plan Commissions are also given limited control over sub- 
divisions in the unincorporated areas within a mile and a half of the corporate limits. 
In. Rev. Srat., c. 24, §53-1 (1953). Counties, but not municipalities are given the author- 
ity under the County Zoning Enabling Act to “cooperate with” other counties or with 
cities or villages either within or without the county. ILL. Rev. Srart., c. 34 § 152n (1953). 

“My difficulty with the provision in this ordinance is that it applies equally to 
every part of the 25% square miles of this township and it applies without any regard 
to how the various districts of the community have been zoned. . . . To impose identical 
living floor space minimums on all the sections of such a municipality is to fail com- 
pletely to give any consideration whatever to the ‘character of the district and its 
peculiar suitability for particular purposes.’” Lionshead Lake, Inc. v. Township of 
Wayne, 10 N.J. 165, 182, 89 A.2d 693, 701-702 (1952). 

* American Veterans Housing Cooperative, Inc. v. Zoning Board of Adjustment, 
69 Pa. D & C 449 (CP. 1949). 
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it was permitted, yet detract from the public health in the “B” District 
where it was forbidden. 

One answer to this confusion and uncertainty would seem to be that 
the proper justification for such minimum standards are not the usual ones 
of health and fire safety.5® Rather the goals are the preservation of the 
character of a given neighborhood, the conservation of property values, and 
the consequent maintenance of a strong tax base, all expressly recognized 
by the Illinois Enabling Act.5® This rationale has reasonably direct applica- 
tion only where the device is used for classification among districts. It has 
far less bearing, if relevant at all, upon the use of minimum lot and house 
sizes where they are uniform throughout the community. This so-called 
“conservation” argument eliminates the necessity for the awkward struggle 
to show the relationship of size alone to health and fire safety. It is designed 
not for that purpose, but to maintain a uniformity of size within a neighbor- 
hood. This is a major accomplishment. At least the constitutional task, even 
if novel, is not faced with so many obvious contradictions. And it is candid. 


Is Zoning “Economic Segregation?” 


The control of house size has raised the cry of “economic segregation,” 
amounting to snobbery or “aesthetics.” ® There is economic segregation in 
such minimum controls, but this should not shock us unless we are shocked 
by the entire principle of zoning. Zoning is full of examples of “economic 
segregation,” none of which appear to disturb the critics or the courts. 

The basic character of a zoning ordinance is classification, and, if you 
wish, segregation. The two-family residence is kept out of the single-family 
area, the corner grocery is kept out of both districts. It is apparent that such 
segregation does impose economic hardship upon individuals who may wish 
to augment their income by converting their house to two apartments or by 
erecting a store on the front of their living quarters. They are thereby kept 
out of a neighborhood they might otherwise occupy. Indeed, in the absence 
of pertinent decisions on the subject in Illinois, it is to such established prac- 
tices that the proponent of these mew standards must turn for precedent. 


Some minimum floor area requirements have been declared invalid, not because 
the principle was unconstitutional or unauthorized by legislation but because the facts 
in the particular case did not justify the imposition of the established minimum area. 
McClory, supra, note 54. 


* See note 51, supra. 


©“Tt is improper to afford assurance to one group of citizens against having 
another group as neighbors by forcing land, through public action, to remain vacant 
unless the owner erects a structure of a certain size.” Haar, supra, note 54 at 1062. The 
criticism would seem to be most appropriate where one standard is set for the entire 
community. “The plain fact is that some communities are not permitting small houses 
not because of their failure to contribute a suitable amount in taxes . . . but because of 
pure snobbery. People with large homes sometimes don’t want small homes in the same 
community. It’s snobbery, it’s unneighborly and it’s anti-democratic.” Vol. 16, No. 6, 
Newsletter, American Society of Planning Officials (Chicago, 1950). 
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The history of zoning ordinances is the history of an attempt to divide 
the municipality into districts not simply on the basis of use classifications 
but of other standards more akin to house and lot size than to use of land. 
Thus there are numerous Illinois ordinances in which residential districts 
have different yard and setback provisions. The use of these controls on a 
sliding scale appears to eliminate any rationale as a health or fire safety 
measure.®! The justification for a sliding scale of minimum yard provisions 
cannot be based alone upon providing adequate open spaces for recreation 
or fire safety. If so, the space should increase in direct ratio to an increase 
in density of occupancy; yet just the opposite ratio is customarily established. 
The justification for minimum setbacks varying with the district has no ex- 
clusive basis in providing adequate traffic vision; otherwise the same setback 
would be applicable to all districts. Indeed, even the exclusion of two-family 
dwellings from single-family areas, though looked upon generally as a 
health and fire safety measure, has an apparent element of this same concept 
of protection to the existing character of a neighborhood. 

The issue must, it would appear, be faced, first, on the basis of whether 
there is a relationship between relative uniformity of size of house and lot 
within a particular area and the preservation of property values and the tax 
base in that area; and second, if this relationship does exist, whether this 
“conservation” is a reasonable exercise of the police power, or simply a 
segregation scheme, at its best economic and at its worst racial in its im- 
plications. 

There is much opinion (but few if any facts) that there is a clear re- 
lationship between the maintenance of adequate tax values and the mainte- 
nance of uniform standards of house size in a particular area.®? Certainly 


* Kankakee, Illinois Zoning Ordinance of January 16, 1950, establishes two single- 
family districts “A” and “B”. In the “A” District there is a front yard requirement of 
not less than 30 feet, a side yard requirement of not less than 6 feet; in the “B” District 
the front yard of 25 feet, the side yard 5 feet. Galesburg, Illinois Zoning Ordinance of 
October 8, 1941, requires a setback of not less than 27 feet in the “A” Single-Family 
District and a setback of not less than 37 feet in the “B” Single-Family District. See also 
Park Ridge, Illinois Zoning Ordinance, §§ 252-7, 253-6 (published January, 1954); 
Rockford, Illinois Zoning Ordinance, § III 6 (September 20, 1950); Winnetka, Illinois 
Zoning Ordinance, §§ 3, 3a (as amended to November 18, 1952). Oak Park, Illinois 
Zoning Ordinance of June 23, 1947, provides uniform front yards for its three Single- 
Family Districts but requires rear yards of not less than 35, 30 and 25 feet for the “A”, 
“B” and “C” Single-Family Districts, respectively. The side yards vary from 6 feet in 
the “A” District to 5 feet in the “B” and “C” Districts. What is the connection between 
these varying standards and fire, pestilence, or noise? 

@ “The Village of LaGrange Park is predominately one of single-family residences. 
People have been attracted to the village and have moved there because of that fact. 
Some have purchased property and built homes there and have become citizens of the 
village largely because of the single-family feature existing and enforced there.” 
Wesemann v. LaGrange Park, 407 Ill. 81, 86-87, 94 N.E.2d 904, 907, 908 (1950). 

*° Most appraisers and real estate experts will say that property values decline with 
the intrusion of undersized houses into an area of established dwellings. This common 
viewpoint is illustrated by the following comment: “Recommendations ... 4. That 
minimum dwelling sizes (floor areas) be established to stabilize and conserve the 
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there is evidence that an area of large homes puts into the community far 
more in taxes than it takes out in cost of services.** If such a relationship 
does exist it is hard to see where classification by maintenance of those 
standards has any less relationship to the “public health, welfare, comfort, 
and morals” than the old customary classifications of districts by yards, set- 
backs and, indeed, in some of its forms, height. 

In Neef v. City of Springfield,® the Illinois Supreme Court said: 

“.. . to permit appellant’s lot to gain in value it is necessary for the 
entire neighborhood to lose and the city to suffer by the resulting loss 
in taxable value. The prevention of such a loss by the city is one of the 
specific purposes for which the zoning power is granted, and is di- 
rectly related to the public welfare. On this ground alone, we think 
the ordinance should be sustained.” *® 


In effect, if it is constitutional for a community to establish maximum 
non-use standards for the segregation of zones, is it not also constitutional 
to set minimum standards? The answer is by no means easy; the result not 
sure. Some advance, however, may be made in the development of the con- 
cept if the issue is at least recognized not as based exclusively upon the 
questionable application of health, fire or safety doctrines, but as founded 
upon a principle of classification designed to conserve taxable values. If this 


economic value of residential properties by protecting neighborhoods from being 
‘underbuilt’ with dwellings incompatibly small in size.” Proposed Comprehensive 
Amendment to the Chicago Zoning Ordinance, General Review, p. 16, supra, note 6. 
One court, at least, believes there is a connection between minimum size and conserva- 
tion of property values. “Harmonious appearance, appropriateness, good taste and 
beauty displayed in a neighborhood not only tend to conserve the value of property, 
but foster contentment and happiness among home-owners.” Connor v. City of Univer- 
sity Park, 142 S.W.2d 706, 712 (Tex. Civ. App., 1940). This doctrine was later followed 
to sustain a minimum floor area requirement. Thompson v. City of Carrollton, 211 S.W. 
2d 970 (Tex. Civ. App. 1948). The concept of uniformity of size alone in a neighbor- 
hood (not uniformity of design) as a factor in preservation of values is more a common 
belief than it is a demonstrable fact. 


*“The planning board of the town, reported at the special town meeting that 
adopted the amendment, recommending the passage of the amendment on the ground 
that the town was receiving more than $60,000 in taxes from District A, that on account 
of the small amount of municipal service required by the district a tax profit of nearly 
$50,000 or $2.00 on the tax rate had resulted, and that there would be a much higher tax 
rate if the district were developed with low cost houses.” Simon v. Town of Needham, 
311 Mass. 560, 565, 42 N.E.2d 516, 519 (1942). 

© 380 Ill. 275, 43 N.E.2d 947 (1942). 

Id. at 280-81, 43 N.E.2d at 950 (Italics added). See Michigan-Lake Bldg. Corp. v. 
Hamilton, 340 Ill. 284, 172 N.E. 710 (1930). “We hold that the police power of a State 
embraces regulations designed to promote the public convenience or the general pros- 
perity, as well as regulations designed to promote the public health, the public morals 
or the public safety. . . . If such regulations stabilize the value of property, promote the 
permanency of desirable home surroundings, and if they add to the happiness and com- 
fort of the citizens, they thereby promote the general welfare.” C. B. & Q. Ry. Co. v. 
People of the State of Illinois‘ ex rel. Drainage Commissioners, 200 U.S. 561, 592, 26 
Sup. Cr. 341, 349 (1905). 
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principle is “bad” then it may be time to reappraise a substantial portion of 
municipal zoning in particular and of municipal planning in general. 


NEW CONCEPTS IN COMMERCIAL AND 
INDUSTRIAL CLASSIFICATIONS 


The last two decades have also witnessed changes in the techniques of 
classifying non-residential zones in Illinois communities. These have not 
raised as serious legal issues, perhaps, as is the case with minimum lot and 
house standards, but they represent significant, and as yet substantially un- 
tested, steps in the development of the zoning concept. 


Exclusion of Residences from Commercial and Industrial Areas 


In the beginning, zoning was looked upon primarily as a device to 
keep residential areas free of commercial and industrial uses.** This attitude 
was reflected in the common practice of making all use zones cumulative 
from Residential “down” through Industrial; residential uses were generally 
permitted uses in all commercial and industrial zones.** Gradually municipal 
officials have come to believe that the commercial side of a city need pro- 
tection from the indiscriminate growth of residential development. The 
local chamber of commerce has realized that it was useless to have attractive 
sites zoned for industrial purposes if the area were dotted with residences. 
The prospective industrial user did not wish to go to the expense and the 
time not only of acquiring improved land but of clearing title to a multi- 
plicity of small lots. Instead, for this and other reasons, the industry moved 
out to the unincorporated area adjacent to the city. This commercial prob- 
lem was accompanied by a belief that in many, if not most, instances resi- 
dences which sprang up in a commercial or industrial area were of a shack 
type development and often brought on serious health and fire hazards, not 
to mention substantial tax delinquencies. 

The result of this experience has been the gradual revision of the text 


“The danger of fire and the risk of contagion are often lessened by the exclus- 
ion of stores and factories from areas devoted to residences, and, in consequence, the 
safety and health of the community may be promoted. These objects, among others, are 
attained by the exercise of the police power.” City of Aurora v. Burns, 319 Ill. 84, 94, 
149 N.E. 784, 788 (1925). 

* The cumulative operation of these early ordinances was accomplished in a variety 
of ways. The ordinance would, for the commercial zones, list those industrial uses not 
permitted, thereby opening the way for all residential uses. Berwyn, Illinois Zoning 
Ordinance, § 6 (adopted September 28, 1923). Or, the ordinance might provide that 
“In the ‘c’ [commercial] use district all buildings and premises (except as otherwise 
provided in this ordinance) may be used for any use permitted in the ‘A’, ‘B’ and ‘B-a’ 
residence districts. . . .” as well as specified commercial uses. Lombard, Illinois Zoning 
Ordinance, § 6 (adopted May 5, 1924). The same effect was gained by permitting in the 
highest commercial district any use permitted in the “lowest” residential, which in turn 
authorized any use permitted in the next highest residential, etc., etc., Evanston, Illinois 
Zoning Ordinance, § 8 (March 26, 1940). 
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of many Illinois zoning ordinances to exclude most, if not all, future resi- 
dential development in commercial and industrial districts.°® This is a 
healthy sign; a bit of evidence that zoning as a planning technique is acquir- 
ing maturity.7° No one has as yet challenged this new approach in Illinois. 
There does not however, appear to be any sound reason for not providing 
the commercial side of the community with protection similar to that long 
accorded the residential areas. If the function of zoning is acknowledged as 
a method of conserving the taxable values and preserving the character of 
the neighborhood (industrial as well as residential) the logic of this device 
is apparent. The only reason why this new technique might encounter dif- 
ficulty would rest in the old error of thinking of zoning as just another 
method of protecting the single-family home from the slaughter house. 
Once again—as with minimum house size problem—the tendency to think 
only of “fire and pestilence” might lead to dubious consequences in the 
attempt to protect the slaughter house from the single-family home.”! 


Total Exclusion of Certain Uses from the Municipality 


The customary zoning practice of most Illinois communities has been 
to provide a catch-all industrial district into which all those uses excluded 
from other districts and not otherwise recognized as out-and-out public 
nuisances could locate.”* Occasionally this provision has been modified by 


® Compare Libertyville, Illinois Ordinance No. 52-O-12, § XII (passed December 
2, 1952), with Libertyville Ordinance No. 418, § VI (adopted December 11, 1925); 
Deerfield, Illinois Zoning Ordinance, § XIII (as amended, May 4, 1953), with Deerfield 
Zoning Ordinance, § 5 (as amended June 1, 1924). “Permitted uses in Specialty Shop 
districts are: (1) Any use permitted in an Apartment House district, excluding family 
residences, duplex residences, group houses and apartment houses in which there are 
only two apartments,” Mun. Code of Chicago, C. 194A, § 9 (as amended to April 1, 1953); 
Naperville, Illinois Zoning Ordinance, §§ 3, 6 (as amended, November 28, 1940). 

An isolated example of a complete reversal of the old practice is the revised 
zoning ordinance of Chicago Heights, Illinois, which sets out the industrial districts 
first, then the commercial districts, and finally the residential districts. The ordinance 
operates in most instances on the principle of exclusiveness of each zone. Article I of 
the ordinance, in a style remarkably free of the legal mumbo-jumbo customarily set out 
therein, states clearly that the municipality is primarily an industrial community and 
this fact must be reflected in the ordinance. Chicago Heights, Illinois Zoning Ordinance, 
(adopted July 20, 1953). 

"™ The exclusion of residences from commercial and industrial areas may, however, 
raise ancillary problems. Such exclusion, of course, means that all residences located in 
non-residential zones are non-conforming uses. They are subject to all the limitations 
on expansion and structural repair normally imposed upon non-conforming uses. See 
Mercer Lumber Co. v. Glencoe, 390 Ill. 138, 60 N.E.2d 913 (1945); Price v. Ackmann, 345 
Ill. App. 1, 102 N.E.2d 194 (2d Dist. 1951). Furthermore, any provision for “amortiza- 
tion” of non-conforming uses will have to face the touchy political issue whether a 
man’s non-conforming home in an industrial area is to be amortized in the same fashion 
as in a non-conforming commercial use in a residential district. 

"«“The property contained in District I-1 may be used for any purpose, provided 
no actionable nuisance is created.” Centralia, Illinois Ordinance No. C-604, Art V. “In 
any Second Industrial District any premises or building may be used for any purpose 
whatsoever, provided the present or hereafter adopted ordinance of the City of Rock- 
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the requirement that the location, design, and operation of a particular type 
of use must be approved by the Plan Commission or the City Council before 
a permit will issue.”* 

The necessity of providing for some such catch-all zone is challenged 
by the ordinances of some suburban villages which have, in effect, totally 
excluded from their corporate area many uses, not looked upon as public 
nuisances per se. Thus, an ordinance may exclude all manufacturing uses 
or drive-in theaters ™ or trailer camps,”® in effect relegating them either to 
the larger urban area or to the unincorporated parts of the county. Such 
provisions reflect an ambition to preserve or create an exclusive residential 
community with only those shops and services appropriate to the local resi- 
dential demands. This technique may be ascribed to “regional thinking” by 
which the suburban community is alleged to be in fact part of a larger social 
and economic area; and to each part of such area there should be channeled 
the appropriate uses.77 The obvious trouble with this plea is that such ex- 
clusionary zoning generally is not the result of regional planning; but is ex- 
clusively the result of independent judgment by one community not acting 
in concert with any other political or economic subdivision of the region. 
The further difficulty is that it is probably illegal in Illinois. Although the 
Illinois Supreme Court has not had occasion to pass directly upon this issue, 


ford, including the ordinances regulating the erection and operation of nuisances are 
complied with, provided that no residence shall hczeafter be erected in said Districts.” 
Rockford, Illinois Zoning Ordinance, § II. 2 (as amended, September 20, 1950). 

«. . . provided, however, that no building or occupancy permit shall be issued 
for any of the following uses until the location of such use shall have been authorized 
by the City Council after a public hearing conducted by the Plan Commission in accord- 
ance with the provisions of this Ordinance for amendments hereto.” Champaign, Illinois 
Zoning Ordinance, Art. XII, § 1 (1951); see also Municipal Code of Peoria, c. 136, § 136-8 
(1940). 

“Such provisions vary from an absolute prohibition of all manufacturing to a 
limited authority to conduct “Light Manufacturing” only. Hinsdale, Illinois Zoning 
Ordinance, § 1372 (as amended May 2, 1944); Elmhurst, Illinois Zoning Ordinance, 
Art. III, § 71.2 (as amended, August 17, 1953); Wilmette, Illinois Zoning Ordinance, 
Art. X, § 42 (as amended, February 18, 1941); Glencoe, Illinois Zoning Ordinance, Art. 
VIII (as amended March 4, 1940). 

* The usual way this is accomplished is to expressly exclude drive-in theaters 
from the Commercial Districts (“Theater—except open-air Drive-In Theater”) and 
not to include them in the permitted uses in the Industrial or Heavy Commercial 
District. Elmhurst, Illinois Zoning Ordinance, c. 5, 6 (as amended, June 18, 1952). 

63. Tourist cabins and camps, but not including trailer camps.” Naperville, 
Illinois Zoning Ordinance, § 3.4 (as amended, November 28, 1940). Many zoning 
ordinances which enumerate the permitted uses (rather than listing all uses not per- 
mitted) omit trailer camps from any district, thereby excluding them from the corporate 
limits. See, for example, Winnetka, Illinois Zoning Ordinance, (as amended, November 
18, 1952). 

“Tn the present cause the Court will take notice not only of the residential 
character of the Borough of Cresskill and the suitability of its location for such develop- 
ment, situated as it is on the western slope of the Palisades, but also of the availability 
and use of the extensive bottom lands of the Hackensack River Valley within the region 
for industrial purposes.” Duffcon Concrete Products, Inc. v. Borough of Cresskill, 1 
N. J. 509, 512, 64 A.2d 347, 350 (1949). 
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it did, in Trust Company of Chicago v. Skokie,"* volunteer the following 
dictum: 


“It was aptly stated by the trial judge that, in the powers conferred 
upon municipal authorities, nowhere does the legislature grant to mu- 
nicipalities the power to wholly restrict a lawful business from their 
boundaries.” 7° 


Attempts to wholly exclude industry from municipalities in other states have 
met with some success.°° 

The arguable need for some type of regional planning in Illinois has 
not yet been recognized to the extent of a grant or delegation of legislative 
authority to municipalities to join in a common zoning program.*! Until 
that authority is forthcoming, the concept of classification would seem to be 
limited to the single corporate unit and within that unit there should be a 
place for all things not common law nuisances. 


Performance Standards for Manufacturing Districts 


One of the most recent and notable proposals in zoning has been the 
suggestion that manufacturing and industrial districts be classified not in 
terms of products but by the degree of noise, dirt, smoke, and sewage pol- 
lution caused by the particular operation.*? Under this proposal the old 
method of listing permitted uses would be eliminated or minimized. No 
longer, for example, must all steel fabricating be relegated to the Heavy 
Industrial District. The particular fabricator may locate in a more restricted 
industrial area if he can, for example, demonstrate that his operation will 
not produce more than 70 decibels of sound; nor exceed a No. 2 rating on 
the Ringelman Smoke Chart for periods aggregating four minutes in any 
thirty minute period; nor emit dirt and fly ash exceeding 0.3 grams per cubic 
foot of flue gas at stack temperature of 500° Fahrenheit; nor permit sewage 
waste unless neutralized to a pH 7.0.8 In other words, the particular use 
acquires a district classification to the degree it is a baby nuisance, a mama 
nuisance, or a papa nuisance. This not only releases the high performance 
plant from restrictions imposed because of the low performance customarily 


408 Ill. 397, 97 N.E.2d 310 (1951). 

"Td. at 404, 97 N.E.2d at 313. 

* Note 77, supra; cf. Hamlett v. Snedeker, 246 App. Div. 758, 283 N.Y.S. 906 (1935). 

* Note 55, supra. 

® Most Illinois zoning ordinances contain some element of these “performance 
standards.” Thus where a Light Industrial District is classified by listing those uses not 
permitted, the list would conclude: “50. And in general, those uses which may be 
obnoxious or offensive by reason of emission of odor, dust, smoke, gas or noise.” 
Quincy, Illinois Ordinance 1074, Art. IX, § 2. Similarly, where the classification was done 
by enumerating the permitted uses the list would conclude: “20. Manufacture, assembly, 
fabrication, packing or storing of goods within enclosed buildings, but only of such 
nature as to create no objectionable odor, noises, dust, smoke or fumes.” Ottawa, Illinois 
Zoning Ordinance, § 6 (adopted August 25, 1941). 

* Zoning Ordinance of Anne Arundel County, Maryland, § II G4. 
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associated with that product or process, but it also prevents a substandard 
performer from benefiting from the higher classification normally associated 
with operations of the type carried on by it.* 

This new technique is now incorporated into a few ordinances through- 
out the country,®* and has been drafted for inclusion in the proposed com- 
prehensive revision to the Chicago ordinance.** The growing interest in this 
new system arises because modern trends in plant design, construction, and 
operation have resulted in clean and attractive industrial operations in fields 
where only a short time ago nuisance conditions were the normal situation. 
Many modern plants are better “neighbors” to residential areas than a district 
of old stores or multiple-family dwellings. This new system is believed to be 
feasible as an administrative proposition because of scientific developments 
which permit the use of reasonably accurate yardsticks to measure per- 
formace. A new generation of enforcing officers will cease to poke around 
to see whether the property owner produces widgets (permitted) or buzz 
saws (forbidden); instead he will inspect armed only with a Ringelman 
chart and a decibel counter. 

There has as yet been no occasion to test the validity of this technique 
in the courts. But, if the scientific methods are demonstrably accurate there 
should be no fundamental reason why this hark-back to the ancient nuisance 
concept should not be a valid basis for classification.*? Indeed, this “innova- 
tion” appears to be far more consistent with the well known and much used 
terms of “public health, safety, and welfare” than do the accepted but fre- 
quently arbitrary classifications based upon the kind of product or process.®* 


“The old lists are rather uniform. They invariably start with “Abattoirs” and end 
with “Salt Works” or “Tallow Manufacture.” Springfield, Illinois Zoning Ordinance, 
§ 6 (as amended). Yet within these lists were many industries such as paint, paper or 
dyestuffs manufacture, incineration, or mills, within which there would be an enormous 
variation among individual plants in the degree of nuisance created by their operation. 

® Performance standards are known to be included in the zoning ordinances of 
Anne Arundel County, Maryland, Parsippany-Troy Hills Township, New Jersey, King 
County, Washington and Southfield Township, Michigan. 

® The proposed comprehensive revision to the Chicago zoning ordinance calls for 
three manufacturing districts established in part because “nuisances logically fall into 
three classes: namely; non-noxious (M-1) uses which may be located in close proximity 
to residential and business areas; mildly noxious (M-2) uses which must be removed 
several blocks from residential and retail zones; and ‘heavy’ industry (M-3) which, of 
course, should be located at a substantial distance from residential and business develop- 
ment.” The proposed Chicago ordinance does not do away with the traditional use lists 
but provides that a use may move out of the district in which it is listed if it can prove 
that it meets higher standards of performance. General Review, Proposed Comprehen- 
sive Amendment to Chicago Zoning Ordinance, supra, note 6. 

* The difficulties with performance zoning would appear to rise not so much with 
the accuracy of the scientific yardsticks as with enforcement subsequent to issuance of 
a permit. One county ordinance provides that a bond may be required by county com- 
missioners to insure the maintenance of required strips of parkway along edges of in- 
dustrial tracts. King County, Washington Zoning Ordinance, § 14-A. 

The principle of performance zoning may raise no unusual legal issues but the 
technique will, undoubtedly, if strictly enforced, give rise to a rash of lawsuits challeng- 
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OFF-STREET PARKING 


Most of those Illinois cities which have made comprehensive revisions 
of their zoning ordinances during the past decade have included provisions 
for off-street parking.®® The need for some type of solution to the conges- 
tion on the streets in the residential as well as the commercial neighborhoods 
has left little question that reasonable parking regulations could be sustained 
as a proper function of zoning.®° 

The Supreme Court of Illinois, in Ronda Realty Corporation v. Law- 
ton,” held an off-street parking provision of the Chicago ordinance un- 
constitutional but not because the technique was, in principle, invalid. The 
Chicago zoning ordinance required owners of new apartment buildings to 
provide off-street parking units in a ratio of one car space for every three 
units in the dwelling. Section 8 of the Chicago zoning ordinance established 
the permitted uses in “Apartment House Districts.” The permitted uses, in 
addition to apartments, included duplex houses, group houses, boarding or 
lodging houses, hotels, hospitals, boarding or vocational schools, colleges, 
and sororities and fraternity houses. Among these uses only the apartment 
house carried a requirement for off-street parking. 

The complainant, denied a permit by the action of the Board of Appeals 
alleged that Section 8 was discriminatory and denied him the equal protec- 
tion of the laws because the parking requirement did not apply to other 
uses which were in the same class as apartments. The Court required few 
words to sustain this objection. It said: 


“The evils to be remedied on crowded city streets are well known, but 
we do not see that the singling out of apartment buildings from the 
other types of buildings embraced by the ordinance is reasonably re- 
lated to the elimination of those evils. . . . The street congestion prob- 
lems created by boarding or rooming houses, hotels, and the like, are 
not essentially different from those caused by apartment buildings. . . . 
Relieving congestion in the streets is no doubt a proper legislative pur- 
pose, but imposing the burden on one kind of property, while except- 
ing other kinds not significantly different, is not a valid means for its 
accomplishment.” ° 


ing the reasonableness of the requirements as applied to a particular area in view of the 
existing conditions in the same area. And the proof of existing conditions, measured by 
these new standards, will be more difficult than the usual proof of existing uses in the 
neighborhood. 

® The following Illinois communities, among others, included off-street parking 
provisions in their revised zoning ordinances: Champaign, Chicago, Deerfield, Elmhurst, 
Highland Park, Libertyville, Naperville, Riverside, and Skokie. 

“Relieving congestion in the streets is no doubt a proper purpose. . . .” Ronda 
Realty Corp. v. Lawton, 414 Ill. 313, 318, 111 N.E.2d 310, 313 (1953); Zoning and Civic 
Development, Chamber of Commerce of the United States, 29-31 (1949). 

* 414 Ill. 313, 111 N.E.2d 310 (1953). 

* Id. at 317-318, 111 N.E.2d at 313. 
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On the narrow question presented by this case there should be no dis- 
pute with the decision. Ordinances must require off-street parking for sub- 
stantially all, if for any, of the permitted uses in the same district. This 
should create no burden.*? 

A second and far more serious question, however, remains unanswered 
by the decision in the Ronda case: May an ordinance validly require off- 
street parking for enumerated uses in one use district but not require off- 
street parking for those same uses, or similar uses, when they are located in 
another use district? May a city validly omit any off-street parking require- 
ments for a super market located in a central business district while re- 
quiring an identical store to provide off-street parking in neighborhood 
business districts or in other outlying commercial zones? Many cities and 
villages are doing just that.®* Here again, there is raised the ubiquitous 
problem of classification among districts. This problem arises because of 
the substantially greater land values in central business districts which 
make impractical any off-street parking requirement in that area. To ask 
a property owner to provide adequate off-street parking in a downtown 
central shopping district would impose in many cases an absolute prohibi- 
tion on new building or major renovation. To require off-street parking 
in outlying business districts or in multiple-residential areas, however, im- 
poses no such financial burden, and generally it is physically feasible. 
(Yet, here again is “economic segregation” of a sort.) 

However, from the viewpoint of the standard police power considera- 
tions, the justification for off-street parking is much greater in the central 
business areas. In those areas the traffic congestion is most acute.** Further- 
more, the potential tax loss to the City is most serious due to deterioration 
of the central business area because of decentralization of business to escape 
the parking problem. On such considerations the police power in the form 
of parking regulations would appear to have its strongest application to the 


*® There may be demonstrable differences among permitted uses within the same 
district which justify different minimum standards. Thus, restaurants may be required 
to provide more off-street parking space per square foot of floor space than stores. 
Champaign, Illinois Zoning Ordinance, Art. XIII, § 7 (1950). 

*“The parking regulations for multiple-dwellings shall be as required for such 
uses by the applicable provisions of Article XIII hereof. No parking space shall be re- 
quired in the B-2 [Central Commercial] District in other instances.” Champaign, Illinois 
Zoning Ordinance, Art. X, § 2 (1950); see Deerfield, Illinois Zoning Ordinance, § XVI.1 
(as amended May 4, 1953); Highland Park, Illinois Zoning Ordinance, § 12-15, (as 
amended, February 24, 1947); Danville, Illinois, Ordinance No. 4294 (adopted January 
11, 1949). 

* “The central areas of cities present an entirely different problem that cannot be 
dealt with adequately under zoning from the standpoint of either reasonableness or 
practicality.” Chamber of Commerce of the United States, p. 30, supra, note 82; 
Jonassen, Downtown versus Suburban Shopping, Bureau of Business Research, Ohio 
State University (1953). 

It may be demonstrated, of course, in some few instances that existing public 
or private parking facilities in a downtown area justify, on that basis alone, and ex- 
clusion of that area from the off-street parking requirements. 
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central business area. Instead, this is the one area frequently exempted. 

It is apparent that the community faces a dilemma if the omission of 
off-street parking requirements in the central business district results in a 
decision that off-street parking requirements in other areas are, therefore, 
discriminatory. It is believed, however, that the consideration for the omis- 
sion in the central business district is based upon a valid distinction between 
that district and those where off-street parking may be specified. The 
justification for the distinction must arise, if at all, from a consideration of 
the nature of the traffic problem in the central business area. The congestion 
is due not to persons seeking out ove shop or one service but to individuals 
who intend to spend substantial time either working or engaging in so-called 
comparison shopping. The central business area services the entire com- 
munity, and the entire community depends upon the good health of this 
commercial hub. Matters which contribute to the breakdown of that area 
should be resolved not by zoning provisions which impose upon individual 
merchants extremely costly if not prohibitive restraints. Instead, the park- 
ing problem in an area used by all the community should be handled like 
any other public or semi-public service: either by municipally owned park- 
ing lots or by a non-profit organization subscribed to by all the business 
interests in the central area.®* There are numerous illustrations in existing 
zoning practices of distinctions in the treatment of similar uses which are 
located in different districts.°* Indeed, every non-conforming use in a com- 
munity undoubtedly has its counterpart which, only because it is located in 
a different district, happens to be conforming and is entitled to greater rights 
than its more restricted competitor.®® 


CONCLUSION 


It seems apparent, in spite of the rather standardized form that most 
Illinois zoning litigation has taken (“my property should be zoned com- 
mercial, not residential”), that there are a number of significant practices 
which are being tried out by Illinois communities which raise difficult and, 
in this State, possibly novel constitutional matters. The resolution of these 


™ Smutz, Off-Street Parking vs. Curb Parking, League of California Cities (1940); 
Clark and Uptegrove, Municipal Off-Street Parking Systems, Regional Plan Association, 
Inc. (N.Y.C. 1950); Off-Street Parking Proposals, Westchester, Illinois, Westchester 
Planning Commission (1950). 

* The single-family dwelling which is a permitted use in a two-family district 
generally has less severe standards to meet (e.g., yards and setbacks) than its counterpart 
in the exclusively single-family district. 

® The Chicago zoning ordinance until recently exempted the downtown shopping 
district and one outlying district on the South Side. In July, 1954, the City Council 
amended the zoning ordinance not only to relax the off-street parking requirements 
in all outlying districts but also to remove the former exemption for the Loop and the 
Halsted area. It is not clear to the writer at this point why the apparent need to relax 
the requirements in outlying areas had to be accompanied by a seemingly impractical 
change in more densely developed commercial districts. 
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issues to the satisfaction of the municipalities will depend upon their ability 
to persuade the Illinois Supreme Court of the resiliency of the police power 
to meet changing urban needs. The success of their persuasiveness in this 
regard will rest—in fact, if not in theory—upon the degree to which the 
cities and villages demonstrate their competency and fairness in the adminis- 
tration of their zoning ordinances. 











VARIATIONS, EXCEPTIONS 
AND SPECIAL USES 


BY ANDREW J. DALLSTREAM * AND ROBERT S. HUNT * 


THE NEVER-ENDING CONFLICT between stability and change mani- 
fests itself in two cardinal objectives of sound zoning: first, to keep the 
number of districts as few as possible; and, second, to include in each district 
only those uses which may properly be associated. To help reconcile these 
objectives and give the system flexibility zoning law and practice have de- 
veloped the techniques of variations, exceptions, and special uses. 
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The authors are indebted to Mr. Walter T. Popjoy, Secretary of the 
Cook County Board of Zoning Appeals, Mr. Walter Blucher, Special Con- 
sultant, American Society of Planning Officials, and Mr. Samuel T. Lawton, 
Jr. of the Illinois bar, for many valuable suggestions made in the course of 
preparing this article. Needless to say, the opinions expressed herein are those 
of the authors and cannot be imputed to any of the aforementioned gentle- 
men. 


* As to the distinction between “variation” and “exception” see Devereux Founda- 
tion, Inc., 351 Pa. 478, 483, 41 A.2d 744, 746, appeal dismissed, 326 U.S. 686, 66 Sup. Ct. 
89 (1945) and Stone v. Cray, 89 N.H. 483, 486-7, 200 Atl. 517, 521 (1938). Cf. Reed v. 
Board of Standards and Appeals, 255 N.Y. 126, 134-5, 174 NE. 301, 303 (1931). Generally, 
“exception” refers to specific provisions in the zoning ordinance itself that modify the 
limitations and restrictions set forth in other sections of the ordinance. See note 4 infra 
and accompanying text. Ordinarily there is no requirement of “hardship” in creating an 
exception. “Variations” or “variances” refer to those deviations from the provisions of 
the ordinance granted by the corporate authorities or boards of zoning appeals in in- 
dividual cases on account of “hardship.” But see Oak Park Zoning Ordinance, Art. XVIII 
(“Exceptions and Variations of the Use, Height and Area Regulations”) and Highland 
Park Zoning Ordinance, Art. 16 (“Exceptions and Variations of the Height and Area 
Regulations”). See generally, AMERICAN SoclETY OF PLANNING OFFICIALS, EXCEPTIONS AND 
VARIANCES IN ZONING 1-5 (Information Report No. 40, Mim., 1952). 

The most notable occurrence in Illinois of the term “Special Use” is in the Chicago 
Zoning Ordinance. Chicago Zoning Ordinance §§ 2, 24 (Chi. Mun. Code, §§ 194A-2, 
13). See generally, AMERICAN SocIETY OF PLANNING OFFICIALS, supra at 14-36. The terms 
“Special Exceptions” and “Special Permits” are also used in some ordinances. [bid. 
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Zoning ordinances themselves provide for some of the necessary flexi- 
bility: they permit non-residential uses—churches, parks, schools, electric 
sub-stations, etc.—within residential districts ? or they accomplish the same 
purpose by way of special uses;* and they spell out specific exceptions to 
height and area requirements.* 

But it is not enough to provide for exceptions in the ordinance itself. 
No zoning draftsman can foresee all circumstances which may justifiably 
call for relaxation of the ordinance’s rigid requirements. To provide for such 
contingencies—to afford a “safety valve” 5—zoning ordinances permit vari- 
ations, under restricted circumstances, from their literal provisions, and place 
administration of the process in boards of zoning appeals. 

Zoning appeal boards, like trial courts, are always at the point of in- 
candescence, and it is not strange that theory bends in the search for the 
right solution. Wide differences of viewpoint, local sympathies, neighbor- 
hood prejudices, particular configurations of terrain, streets and highways, 
newly developed traffic problems, nearby non-conforming uses, changes in 
building trends, make the job of the board difficult and delicate. 

Moreover, time and circumstances have put great strain on the zoning 
pattern. Most communities passed their zoning laws a quarter of a century 
ago. The rush of city dweller to suburb, the decentralization of industry, the 
advent of arterial highways skirting the edge of town, the growth of com- 
munity shopping centers, replacement of street cars by busses, changes in 
building styles, have all helped jar the relationship between residential, com- 
mercial, and industrial areas. These are some of the factors before a board 
of zoning appeals when it decides to grant or deny an application for a 
variation. 


THE POWER TO GRANT VARIATIONS 


The Enabling Act and Its Interpretation 


“To the end that adequate light, pure air, and safety from fire and 
other dangers may be secured; that the taxable value of land and build- 
ings throughout the municipality may be conserved, that congestion 


* See, e.g., Springfield Zoning Ordinance, § 3 (1924, as amended) (“A” Residence 
District). 

* Chicago Zoning Ordinance, §§ 2, 24 (1953). 

*See, e.g., Galesburg Zoning Ordinance, § 11 (1941). Height and area exceptions 
seem to follow a uniform pattern: they permit public buildings, for instance, to exceed 
the general height regulations if the front and side yard distances are increased corres- 
pondingly; they allow chimneys and towers to be any height established by ordinance; 
they permit certain accessory buildings to be built in the rear if they do not occupy 
more than 30% of the rear yard; etc. They are couched in terms of regulations and in- 
deed, in some ordinances, are so entitled. Wilmette Zoning Ordinance, Art. XIII (1941). 

5 Bazinsky v. Kesbec, Inc., 259 App. Div. 467, 472, 19 N.Y.S. 2d 716, 720 (1940). 


®See judicial recognition of some of these factors by Crampton, C. J., in DuPage 
County v. Henderson, 402 Ill. 179, 186-7, 83 N.E.2d 720, 726 (1949). 
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in the public streets may be lessened or avoided, and that the public 
health, safety, comfort, morals, and welfare may otherwise be pro- 
moted, the corporate authorities in each municipality have the follow- 
ing powers: ...”7 


So begins the Illinois Cities and Villages Zoning Act. This preamble 
goes back to the first Zoning Enabling Act of 1919.8 The power to grant 
variations, by that name, did not appear until 1921 ° and it was not until 
1923 that the legislature gave that power to boards of zoning appeals.!° The 
1923 provision, an amendment to the 1921 Act, read in part as follows: 


“. .. The regulations by this Act ‘authorized, may provide that a board 
of appeals may determine and vary their application in harmony with 
their general purpose and intent and in accordance with general or 
specific rules therein contained. Such city council and president and 
board of trustees may provide for the appointment of a board of appeals 
consisting of five members . . . 

“Such board of appeals shall hear and decide appeals from and review 
any order, requirement, decision or determination made by an admini- 
strative official charged with the enforcement of any ordinance adopted 
pursuant to this Act. 

“Tt shall also hear and decide all matters referred to it or upon which 
it is required to pass under any such ordinance. The concurring vote of 
four members of the board shall be necessary to reverse any order, re- 
quirement, decision or determination of any such administrative official, 
or to decide in favor of the applicant any matter upon which it is re- 
quired to pass under any such ordinance or to effect any variation in 
such ordinance. Such an appeal be [sic] taken by any person aggrieved 
or by an officer, department, board or bureau of the municipality. .. . 

“The board of appeals shall fix a reasonable time for the hearing of 
the appeal and give due notice thereof to the parties and decide the 
same within a reasonable time. Upon the hearing, any party may appear 
in person or by agent or by attorney. The board of appeals may reverse 
or affirm, wholly or partly, or may modify the order, requirement, de- 
cision or determination as in its opinion ought to be made in the premises, 
and to that end shall have all the powers of the officer from whom the 
appeal is taken. Where there are practical difficulties or unnecessary 
hardship in the way of carrying out the strict letter of such ordinance, 
the board of appeals shall have the power in passing upon appeals, to 
vary or modify the application of any of the regulations or provisions 
of such ordinance relating to the use, construction or alteration of 
buildings or structures or the use of land, so that the spirit of the ordi- 


"Iti. Rev. Srat., c. 24, § 73-1 (1953). 

STll. Laws 1919, p. 262, § 1. 

*Tll. Laws 1921, p. 180, § 3. The 1919 Act permitted amendments only. Ill. Laws 
1919, p. 264, § 4. 

Tl. Laws 1923, p. 268, § 1 (amending Sections 3 and 4 of the 1921 Act). 
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nance shall be observed, public safety and welfare secured and sub- 
stantial justice done.” 1 


This section of the Enabling Act met its crucial test in Welton v. 
Hamilton,!* and the Illinois Supreme Court declared it invalid as an un- 
constitutional delegation of legislative power. The phrases “practical dif- 
ficulties” and “unnecessary hardship,” unprotected by standards, gave 
unfettered discretion—and, therefore, legislative power—, so the Court 
thought, to boards of zoning appeals.1® The case was a flagrant one on the 
facts and the Chicago Board of Zoning Appeals made only general and 
conclusory findings.‘ 

It would serve no useful purpose to comment at length on Welton v. 
Hamilton; this has been thoroughly and ably done before.'® It may be sig- 
nificant to note that the variation related to volume, not use, and that the 
Court thought—apparently—the lack of standards in the Enabling Act— 
not the ordinance—was the fatal defect. Yet on the latter point the opinion 
is ambiguous. Certainly, the decision stands for the proposition that the 
variation procedure authorized by the Enabling Act was unconstitutional 
in the factual situation before the Court.1® But in its opinion, the Court did 
not distinguish meticulously between statute and ordinance: it wrote of un- 


dS 553. 

% 344 Ill. 82, 176 N.E. 333 (1931). 

Id. at 93-5, 176 NE. at 337. 

* The proposed building violated the “volume” district regulations of the Chicago 
ordinance: the applicant sought a variation to place a 20-story apartment in a district 
having a height limit of 72 feet. The Board of Appeals’ order simply recited that, after 
hearing the testimony and arguments, “. . . and being fully advised in the premises, [the 
Board of Appeals] finds that in this case there is unnecessary hardship in the way of 
carrying out the strict letter of the zoning ordinance . . .”, Id. at 85, 176 N.E. at 334. It 
was on the basis of the meagerness of the finding that the Ohio Supreme Court 
distinguished Welton v. Hamilton from a case before it involving substantially the same 
issue. L. & M. Investment Co. v. Cutler, 125 Ohio St. 12, 20, 180 N.E. 379, 383 (1932) 
(Ohio statute upheld). 

* Freund, 26 Inv. L. Rev. 575 (1932) and 20 Nat. Munic. Rev. 537 (1931); Com- 
ment, 31 Micu. L. Rev. 106 (1932); Note, 38 W. Va. L. Q. 359 (1932); Kneier, Zoning 
in Illinois, 11 Itt. Muntc. Rev. 178, 180 (1932). Cf. Bartholomew, The Zoning of Illinois 
Municipalities, 17 Itt. Munic. Rev. 221, 232 (1938) (“a sound and wise decision”). See, 
generally, Note, 16 Cornett L.Q. 579 (1931); Basserr, Zontnc 144-5 (1940); Note, 
Amortization of Property Uses Not Conforming to Zoning Regulations, 9 U. or Cut. L. 
Rev. 477, 491-4 (1942); Babcock, The Illinois Supreme Court and Zoning: A Study in 
Uncertainty, 15 U. or Cut. L. Rev. 87, 89, n. 10 (1947); McDoucat AND Haser, Prop- 
ERTY, WEALTH, LAND 859, n. (a) (1948); Comment, 48 Nw. U. L. Rev. 470, 478 (1953). 

“That part of section 3 [of the Enabling Act] which purports to confer upon 
the Board of Appeals authority to vary or modify the application of the provisions of 
the ordinance where there are practical difficulties or unnecessary hardship in carrying 
out the letter of the ordinance is an unconstitutional delegation of legislative authority. 
The statute gives no direction, furnishes no rule and provides no standard for deter- 
mining what are practical difficulties or unnecessary hardships which justify setting 
aside the provisions of the ordinance and varying or modifying their application . . .” 
Welton v. Hamilton, 344 Ill. 82, 93, 176 N.E. 333, 337 (1931). See GREEN, ZONING IN 
Nort Carona 340, n. 24 (1952). 
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fettered discretion in boards of zoning appeals; ‘7 it cited analogies in which 
the bases of invalidity lay in the lack of standards in an ordinance rather 
than a statute; 18 it seemed to equate statute and ordinance as to requirements 
of standards.1® And at one point the Court emphasized the failure of the 
Chicago Board of Appeals to make precise findings of difficulty or hard- 
ship.?° At that time, the Chicago ordinance contained no standards or guides 
for the Board of Appeals in granting variations.” It can only be a matter of 
speculation as to how the Court would have reacted had the ordinance set 
forth specific limitations and had the Board made specific and precise find- 
ings. . 
After Welton v. Hamilton the legislature amended the statute in 1933,?? 
but the amendment did little to change the substance: it substituted “particu- 
lar hardship” for “unnecessary hardship”; it required the board of appeals— 
and this may well be the significant change—to make a “finding of fact” 
specifying the reason for granting a variance; and it authorized city councils 
and village boards of trustees, as well as boards of zoning appeals, to grant 
variations. The present section, substantially the same as the 1933 amend- 
ment, reads in part as follows: 


“The regulations authorized by this article may provide that the 
board of appeals may determine and vary their application in harmony 
with their general purpose and intent and in accordance with general or 
specific rules therein contained in cases where there are practical dif- 
ficulties or particular hardship in the way of carrying out the strict 
letter of any of those regulations relating to the use, construction, or 
alteration of buildings or structures or the use of land; or the regulations 
authorized by this article may provide that the corporate authorities 
in municipalities, by ordinance, may determine and vary their applica- 
tion in harmony with their general purpose and intent and in accord- 
ance with general or specific rules therein contained in cases where 
there are practical difficulties or particular hardship in the way of 
carrying out the strict letter of any of those regulations relating to the 
use, construction, or alteration of buildings or structures or the use of 


we, . [the statute] leaves those questions to be determined by the unguided and 


unlimited discretion of the Board.” Welton v. Hamilton, supra note 16. 

8 Id. at 88-91, 176 N.E. at 335-6. 

*“So in each of the remaining cases cited, the law or the ordinance in the 
particular case was incomplete when it came out of the legislature or the city council, 
and its force and application to the particular case could only be known when the... 
public official upon whom the legislature or the council had undertaken to confer the 
authority to say the final word which would give effect to the law or the ordinance, 
had exercised its or his discretion.” (emphasis supplied) Jd. at 91, 176 N.E. at 337. 

2° Id. at 94, 176 N.E. at 338. Professor Freund asserted that the Court confused an 
arbitrary exercise of power with an unlawful delegation of power. Freund, 20 Nar. 
Munic. Rev. 537, 538 (1931). 

"1 Chicago Zoning Ordinance, § 28 (1927). Kneier, supra note 15. 

* Ill. Laws 1933, p. 288, § 1. 
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land. However, no such variation shall be made by the corporate author- 
ities as specified without a hearing before the board of appeals. 

“No variation shall be made by ordinance or otherwise except in a 
specific case and after a public hearing before the board of appeals of 
which there shall be a notice of the time and place of the hearing pub- 
lished at least once, not more than 30 nor less than 15 days before the 
hearing, in one or more newspapers published in the municipality, or, 
if no newspaper is published therein, then in one or more newspapers 
with a general circulation within the municipality; except that, in 
municipalities with less than 500 population in which no newspaper is 
published, publication may be made by posting a notice in three promi- 
nent places within the municipality. This notice shall contain the par- 
ticular location for which the variation is requested as well as a brief 
statement of what the proposed variation consists. 

“Where a variation is to be made by ordinance, upon the report of 
the board of appeals, the corporate authorities, by ordinance, without 
further public hearing may adopt any proposed variation or may refer 
it back to the board for further consideration, and any proposed varia- 
tion which fails to receive the approval of the board of appeals shall 
not be passed except by the favorable vote of two-thirds of all alder- 
men or trustees of the municipality. Every variation, whether made by 
the board of appeals directly, or by an ordinance after a hearing before 
the board of appeals, shall be accompanied by a finding of fact specify- 
ing the reason for making the variation.” 7% 


The County Zoning Act, passed in 1935, contains a variation section 
which follows the language of the Cities and Villages Zoning Act almost 
verbatim.”# 

The present section of the Cities and Villages Zoning Act has never 


* Iii. Rev. Srat., c. 24, § 73-4 (1953). The only change made by the Revised Cities 
and Villages Act of 1941 was to substitute, throughout the section, “corporate author- 
ities” for “city councils in cities and presidents and boards of trustees in villages and 
incorporated towns.” 2 Ill. Laws 1941, p. 310, § 73-4. The 1947 amendment placed a 
maximum of 30 days on the notice of hearing, substituted a newspaper “published in 
the municipality” for the “official paper” and permitted notice by posting in municipal- 
ities with less than 500 population. III. Laws 1947, pp. 573-4, § 73-4. At its last session, 
the legislature made no changes in this section, but it amended Section 3 to provide that 
Chicago (i.e., cities over 500,000 population) may have five members on its board of 
zoning appeals and other municipalities, seven. Ill. Laws 1953, p. 1503, § 1. This is a 
perplexing distinction because the same section requires all action of the Board of Ap- 
peals to have a concurring vote of four members. Thus, in Chicago, this means 4/5, but 
in other municipalities it could mean only 4/7. 

“Iti. Rev. Srat., c. 34, § 152k.1 (1953). The only difference of possible significance 
is the requirement that the county board of supervisors may pass a variation only by a 
three-fourths vote if the variation had failed to get the approval of the County Board 
of Zoning Appeals. The other changes do away with the 30 days maximum notice of 
hearing, permit the county board of supervisors to act by “resolution” as well as by 
“ordinance,” and require notice to be published only in a newspaper of general 
circulation in the county. The 1951 amendments to the County Zoning Act did not 
change this section. Ill. Laws 1951, p. 366, § 3.1. 
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been tested on the same ground as the statute which Welton v. Hamilton 
voided. Speroni v. Board of Appeals sustained the denial of a variance by the 
Board of Appeals and mentioned in passing that the variation section of the 
ordinance, based as it was on Section 3 of the Enabling Act, was invalid, 
a fortiori, under Welton v. Hamilton, but that its invalidity did not vitiate 
the rest of the ordinance.*® Accordingly, the board of appeals and city coun- 
cil rightly denied a building permit because plaintiff failed to comply with 
the zoning ordinance.?® Downey v. Grimshaw ** approved only the portion 
of the present section which gives corporate authorities—as distinct from 
boards of zoning appeals—power to grant variations; the Court expressly 
refused to pass on the question whether the section was free from the ob- 
jections of Welton v. Hamilton. 

Thus, the vitality of Welton v. Hamilton remains a matter of conjec- 
ture. Looking at the decision, as distinct from the opinion, and considering 
the negligible change in language effected by the 1933 statute, a practitioner 
or administrator is hard put to say that zoning boards are acting constitu- 
tionally when they grant variations. But giving effect to the language of the 
opinion concerning absence of standards in the ordinance and lack of 
specific board findings, and emphasizing the 1933 mandate requiring findings 
of fact, counsel may have some reason to believe the Illinois Supreme Court 
would react differently now, particularly if the record was complete, the 
procedures complied with, the board’s findings full and specific, and if the 
ordinance set forth—as most modern ordinances do—standards and limita- 
tions circumscribing the board’s power. 

A 1949 decision of the Supreme Court may give some color to this 
interpretation. In J/linois Bell Telephone Co. v. Fox,?® the Chicago Zoning 
Board of Appeals refused to approve a special use—as distinct from a varia- 
tion—for a telephone exchange building (defined as a “special use” in the 
Chicago ordinance) in a residential area. The building would exceed the 
height and area restrictions of the ordinance, and the Board contended that 
the provisions of Section 24 permitting special uses could not supersede Sec- 
tions 15 and 16 imposing height and area requirements. On certiorari the 
Circuit Court reversed the Board, and, on appeal, the Supreme Court 
affirmed the Circuit Court, holding that the “special use” section was not 
limited by the height and area restrictions. “. . . [I]t is evident that the 
application was rejected [by the Board] solely on the ground that it 
amounted to a petition for a variation and that the Board was without 
authority to grant a variation.” *° 


5 368 Ill. 568, 15 N.E.2d 302 (1938). Although the decision came down in 1938, it 
dealt with the pre-1933 Zoning Act. 

6 Td. at 572, 15 N.E. at 303. See Comment, 48 Nw. U. L. Rev. supra note 15 at 483 
n. 71 for an interesting interpretation of this case. 

77410 Ill. 21, 25, 101 N.E.2d 275, 277 (1951). 

8402 Ill. 617, 85 N.E.2d 43 (1949). 

Id. at 624-5, 85 N.E.2d at 48. 
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Defendant Board of Appeals had argued, consonant with Welton v. 
Hamilton, that Section 24, as construed by plaintiff, was an “. . . uncircum- 
scribed delegation of legislative power to the Board of Appeals and is, 
therefore, unconstitutional .. . [T]hat if [the height and area restrictions] 
are not applicable to special uses . . . the Board has unfettered discretion to 
establish the maximum volume and height of buildings, . . . there being no 
rules or standards in the ordinance to guide the Board in the exercise of its 
discretion.” 9° The Court rejected this contention although its reasoning is 
not clear: it simply stated that “. . . the Board is not empowered by Section 
24 to impose any volume restrictions whatsoever on the height and ground 
area of special use structures. There being no delegation of legislative dis- 
cretion in Section 24, the argument must fall.” 34 But to reach this conclu- 
sion the Court first had to conclude that the height and area requirements 
did not apply to Section 24. This it did by noting that the Section began 
“Subject to the rules set forth in this section. .. .” The Court felt that this 
limitation was exclusive, that the power, accordingly, was not subject to 
limitations in other sections—e.g., 15 and 16—of the ordinance. But Section 
24 sets out no restrictions or standards as to height and area requirements. 
Thus, under the Court’s interpretation, the Board has quite as much discre- 
tion in varying height and area restrictions with respect to special uses as it 
did with respect to variations under the ordinance involved in Welton v. 
Hamilton. 

Thus, with no mention of Welton v. Hamilton on this point—although 
it was argued at length in the briefs **—the Supreme Court upheld the 
power of the Chicago Zoning Board to grant special uses under a section 
which by its terms incorporates the notice procedure of the variation por- 
tion of the Enabling Act.*8 And yet the Enabling Act makes no mention of 
power by boards of appeals to grant “special uses.” °* It is hard to distinguish 
the substantive issue here from the issue in Welton v. Hamilton. Perhaps the 
difference between “variation” and “special use” dictated the result—al- 


*° Id. at 629, 85 N.E.2d at 51. The Supreme Court seemed to feel that the Board was 


behaving in a singularly anomalous way. The Court remarked about “. . . the question- 
able propriety of the action of a zoning board of appeals in attacking the constitutionality 
of a provision of the zoning ordinance it was created to enforce, ... .” Id. at 630, 85 
N.E.2d at 50-1. 


* Id. at 630, 85 N.E.2d 51. 

* The Court cited Welton v. Hamilton only to support its statement that the Board 
of Appeals was an arm of the executive branch of the state. 402 Ill. at 626, 85 N.E.2d 
at 49. Defendant Board of Appeals had pointed out that the effect of the Court’s de- 
cision would be to give the Board power to vary the provisions of the ordinance which 
it did not have power to do; under the Chicago ordinance only the city council can 
exercise this power. Brief for Appellants, pp. 29-35. 

“Subject to the rules set forth in this Section 24, the Board of Appeals shall ap- 
prove any special use . . . if, after a public hearing pursuant to notice as provided by 
the laws of this state in cases of variations, . . .” Chicago Zoning Ordinance, § 24 (1953). 

* Although the “special use” is a well recognized technique in zoning ordinances, its 
statutory authority is not clear. 
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though the Court did not say so.25 The Chicago ordinance minutely defines 
“special uses” and places limits on their approval; but it also—like most 
modern zoning ordinances—places limits on granting variations. And if it 
was the lack of standards in the Enabling Act, rather than the ordinance, 
which brought about the result in Welton v. Hamilton, the same lack pre- 
sumably obtains with respect to special uses, which are not even mentioned 
in the statute. 

A recent appellate court opinion identified the “special use” in the 
Illinois Bell case with a variation, and, in sustaining a variation granted by a 
board of appeals, seemed to disregard Welton v. Hamilton.®® In Baird v. 
Board of Zoning Appeals, the Kankakee Water Company obtained a vari- 
ance from the Zoning Board to expand its pumping facilities and construct 
a purifying basin in a residential area. Both the Circuit Court and Appellate 
Court affirmed the order of the Board. In so doing, the Appellate Court 
relied heavily on the J/linois Bell case and wrote in part as follows: 


“There was and is ground for legitimate difference of opinion as to 
these facts, and as above announced, this being true, the findings of the 
Appeal Board and the circuit court, where there is legitimate difference 
of opinion, will not be disturbed. (Downey v. Grimshaw, 410 Ill. 21; 
Illinois Bell Telephone Co. v. Fox, 402 Ill. 617.) The facts in the [/linois 
Bell Telephone case are quite parallel to many of the facts here. In that 
case the telephone company, by eminent domain proceedings, obtained 
title to a tract of land in the City of Chicago, for the purpose of erect- 
ing thereon a telephone exchange. The lot in question was restricted 
under the zoning ordinance of the City of Chicago for residence pur- 
poses. The telephone company sought to obtain a variance of the ordi- 
nance to permit the erection of the building. The zoning board of ap- 
peals denied the telephone company’s petition, and the cause was 
brought into the circuit court of Cook County by certiorari. Defendant 
property owners contended that the erection of the telephone exchange 
building at the proposed site was not necessary for public convenience, 
and therefore under the terms of this ordinance the variation could not 
be permitted, because there was evidence in the record showing that 


* The Court, instead, seemed to analogize special uses to variations. “There follows 
{in the Chicago ordinance] a number of sections relating to exceptions to the ordinance, 
such as non-conforming uses and variations, among them section 24 pertaining to special 
uses ... We are aided in this interpretation of legislative intent by reason of the loca- 
tion of section 24 among other sections relating to exceptions and exclusions from the 
restrictive provisions of the earlier sections of the ordinance.” (emphasis supplied) Illi- 
nois Bell Telephone Co. v. Fox, 402 Ill. 617, 628-9, 85 N.E.2d 43, 50 (1949) Defendant 
Board of Appeals had contended that, under the Court’s interpretation, the lack of 
standards as to height and area to guide the Board in approving special uses was as fatal 
as the lack of standards in the Welton v. Hamilton ordinance. “The principle of law in- 
volved is not less applicable because in the one case the delegation of power related to 
variations while in the instant case the delegation relates to special uses.” Brief for 
Appellants, p. 32. 

* Baird v. Board of Zoning Appeals, 347 Ill. App. 158, 106 N.E.2d 343 (2d Dist. 
1952). Neither the opinion nor counsels’ briefs cited Welton v. Hamilton. 
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there were other places in the area where the exchange building could 
be located with less damage to the adjoining property owners, and 
without requiring a variance of the ordinance.” (emphasis supplied) *7 


From this it is difficult to determine the status of Welton v. Hamilton—at 
least in the Second Appellate District. There a board of appeals did just what 
the Supreme Court in Welton said it could not do and the Appellate Court 
said the board “had the power under the law and the .. . ordinance .. . to 
permit the variance.” 38 

One bit of language—and only language—by the Supreme Court tends 
to weaken the conclusion that Welton v. Hamilton is losing its force. The 
same year the Court handed down the Illinois Bell decision, it upheld the 
County Zoning Act against constitutional objections in DuPage County v. 
Henderson.*® Among other things, appellants had asserted that the variation 
provision was void because it was based on Section 3 of the County Zoning 
Act which was almost identical to the section of the City Zoning Act the 
Court had struck down in Welton v. Hamilton. In rejecting appellant’s argu- 
ment the Court, per Crampton, C. J., wrote: 


“Assuming, though not deciding, that section 3 of the County Zoning 
Act is invalid it would not necessarily follow that the whole act was 
invalid (Speroni v. Board of Appeals, 368 Ill. 568). A decision on 
whether section 3 of the act and paragraph 6 of section 17 of the ordi- 
nance are invalid would not affect in any way our decision on the 
balance of the act or ordinance. As a matter of fact, the validity of sec- 
tions 1 and 2 of the County Zoning Act is not in issue here.” 4° 


City and County Ordinances 


Under authority of the city and county Enabling Acts, Illinois cities, 
villages, and counties have made provisions for granting variations in their 
zoning ordinances. It is difficult to generalize about the various sections. 
Those municipalities that revamped their ordinances after Welton v. Hamil- 
ton and the 1933 amendment seemed to follow a uniform pattern: many of 
them took the power to grant variations away from the boards of zoning 
appeals and lodged it in the corporate authorities; most of them set out 
restrictions and limitations, varying in number and specificity, on the power 
to grant variations at all. On the other hand, the ordinances all differ in de- 
tail and, for the practitioner, it is of utmost importance to take note of the 
differences. The Galesburg ordinance is, perhaps, as typical as any: 


“When a property owner shows that a strict application of the terms 


"Id. at 168-9, 106 N.E.2d at 348. See also Rector v. Board of Appeals, 342 Ill. App. 
51, 95 N.E.2d 99 (3d Dist. 1950) (affirming variation granted by city council to build 
water tower in residential area). 

8 347 Ill. App. at 172, 106 N.E.2d at 349. 

* 402 Ill. 179, 83 N.E.2d 720 (1949). 

“Id, at 190-1, 83 N.E.2d at 727-8. 
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of this Ordinance relating to the use, construction or alteration of build- 
ings or structures or the use of land imposes upon him practical dif- 
ficulties or particular hardship, then the Board may recommend to the 
City Council such variations of the strict application of the terms of this 
Ordinance as are in harmony with its general purpose and intent when 
the Board is satisfied, under the evidence heard before it, that a grant- 
ing of such variation will not merely serve as a convenience to the ap- 
plicant, but is necessary to alleviate some demonstrable hardship or dif- 
ficulty so great as to warrant a variation from the comprehensive plan 
by this Ordinance created and set forth, in the following instances: 


“1. To permit the extension of a district where the boundary line of 
a district divides a lot in single ownership as shown of record. 

“2. To permit the erection and use of a building or the use of prem- 
ises in any location for a public service corporation for public utility 
purposes which the Board determines reasonably necessary for the pub- 
lic convenience or welfare. 

“3. To authorize a variance where, by reason of the exceptional situ- 
ation, surroundings or condition of a specific piece of property, or by 
reason of exceptional narrowness, shallowness or shape of a specific 
piece of property of record, or by reason of exceptional topographical 
conditions, the strict application of any provision of this Ordinance 
would result in peculiar and exceptional practical difficulties and par- 
ticular hardship upon the owner of such property and amount to a 
practical confiscation of property, as distinguished from a mere incon- 
venience to such owner, provided such relief can be granted without 
substantial detriment to the public good and without substantially im- 
pairing the general purpose and intent of the comprehensive plan as 
established by the regulations and provisions contained in this Ordi- 
nance. 

“4, To interpret the provisions of this Ordinance where the street 
layout actually on the ground varies from the street layout as shown on 
the map fixing the several districts, which map is attached to and made 
a part of the zoning ordinance. 


“In considering all appeals and all proposed variations to this Ordi- 
nance the Board shall, before making any recommendations to the City 
Council for a variation from the Ordinance in a specific case, first de- 
termine that the proposed variation will not impair an adequate supply of 
light and air to adjacent property, or unreasonably increase the conges- 
tion in public streets, or increase the danger of fire or endanger the pub- 
lic safety, or unreasonably diminish or impair established property values 
within the surrounding area, or in any other respect impair the public 
health, safety, comfort, morals and welfare of the inhabitants of the 
City of Galesburg. The concurring vote of four (4) members of the 
Board shall be necessary to reverse any order, requirement, decision or 
determination of the Building Commissioner or to decide in favor of 
the applicant any matter upon which it is authorized by this Ordinance 
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to render decision or to make recommendations to the City Council.” * 


Note that the provision uses the language of the Enabling Act not only 
as to “practical difficulties and particular hardship” but also regarding im- 
pairment of adequate supply of light and air and other matters set out in the 
preamble.*? But the ordinance does not stop there; it imposes stricter re- 
quirements and greater limitations than the statute. Not only must the dif- 
ficulties be “practical” but they must also be “peculiar and exceptional”; 
they must “amount to a practical confiscation of property, as distinguished 
from a mere inconvenience to such owner”; and, finally, any relief must 
be “without substantial detriment to the public good and without sub- 
stantially impairing the general purpose and intent of the comprehensive 
plan as established by the regulations and the provisions of this ordinance.” 

Note also that the power to grant variances rests only with the City 
Council; all the Zoning Board of Appeals can do is recommend and report.** 
This is the technique used by most modern ordinances drafted, presumably, 
with Welton v. Hamilton and the 1933 amendment in mind.** Yet the pat- 
tern is not completely consistent: Highland Park, for instance, authorizes its 
Board of Appeals to grant variations, while Wilmette, with an almost 
identical section, permits them to issue only from the President and 
Trustees.*® 

Note, finally, that the ordinance circumscribes rather narrowly the 
scope within which the authorities may grant a variance—only where “the 
exceptional situation, surroundings or condition . . . or exceptional narrow- 
ness, shallowness or shape . . . or exceptional topographical conditions . . .” 
exist. From this language it is hard to see how the area of discretion is broad 
enough to permit a “use” variance unaccompanied by area or topographical 
factors. Some ordinances impose severe limitations on the extent to which 
the variation may depart from height and area requirements; other ordi- 
nances set out seriatim the only circumstances under which variations may 
be granted.*@ 


“ Galesburg Zoning Ordinance, § 13, Art. IV (1941). 

” See p. 223 supra. 

“Tn many instances a favorable report of the Zoning Board is tantamount to ap- 
proval by the city council. See Note, 9 U. or Cur. L. Rev. supra note 15 at 492 n.84. But 
the converse is not always true: the Zoning Board may report adversely, but the city 
council, particularly where it is organized entirely on a ward basis, will sometimes grant 
the variation anyhow or, alternatively, will pass an amendment to the ordinance. See, 
generally, MeTRopotitAN Housinc AND PLANNING CouNcIL, CoNSERVATION 9-10 (Mim., 
1953). 

“ E.g.. Chicago Zoning Ordinance, § 22 (1953). Evanston Zoning Ordinance, § 15, 
Art. IV (1940). 

“Highland Park Zoning Ordinance, § 17-10 (1947); Wilmette Zoning Ordinance, 
§ 55 (1941). See also Winnetka Zoning Ordinance, § 9 (as amended to 1952) and Glencoe 
Zoning Ordinance, Art. XV, § 3 (1940) (Boards of Appeals may authorize variations). 

“ E.g., Winnetka Zoning Ordinance, § 9 (as amended to 1952) (variations may not 
reduce required dimensions of open spaces more than 20%, required total area of open 
spaces more than 10%, or required total lot area more than 5%; variations may not per- 
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The Chicago zoning ordinance follows the statutory language as to 
“practical difficulties or particular hardship” and permits variations only 
by ordinance after hearing, findings of fact, and report by the Board of Zon- 
ing Appeals.*7 It also contains a long and detailed section—“rules governing 
variations” —setting out nine specific circumstances in which variations are 
prohibited,*® but, apart from this, it proscribes no standards or limitations 
similar to those in the Galesburg ordinance. At the present time the Chicago 
City Council Committee on Buildings and Zoning is preparing a compre- 
hensive revision of the Chicago ordinance but the study has not yet reached 
consideration of provisions dealing with variations.*® 

The Chicago ordinance also contains a section captioned “Special Uses” 
which permits the Board of Appeals to approve a special use if, after notice 
and hearing as provided by law in the case of variations, it has determined 
that the special use is necessary at that location for public convenience.*® 
It was this section the Supreme Court construed in the Illinois Bell case. 
The power to grant special uses is in turn restricted by a prohibition against 
granting them in certain districts.®! 

Employment in Chicago of the “special use” is, apparently, to effect 
flexibility which other city ordinances take care of in sections defining use 
districts. Thus, “special use,” as defined in the Chicago ordinance, includes 
cemeteries, hospitals, community centers, parking lots, fire stations, water 
reservoirs and power plants, telephone exchanges, etc.>2 Whereas in most 


mit increases in height more than 10% above maximum); Glencoe Zoning Ordinance, 
§ 3 (1940) (lists six circumstances under which Board may authorize variation, all of 
which deal with height and area requirements). 

“Chicago Zoning Ordinance, § 22 (1953). Another chapter of the Chicago Muni- 
cipal Code creates the Zoning Board of Appeals. Chi. Mun. Code, $§ 20-1—20-6. (Hodes, 
1946). 

“Chicago Zoning Ordinance, § 23 (1953). Five of the rules prohibit certain types 
of non-conforming uses, two deal with height, area and volume requirements, and two 
impose specific use prohibitions (billboards and motor freight terminals in other than 
Motor Freight Terminal Districts). Within these restrictions, however, there is still 
room for liberal granting of use variances. See, generally, Comment, 48 Nw. U. L. 
REv. supra note 15 at 478-80. 

“ Cuicaco City Councit CoMMITTEE ON BUILDINGS AND ZONING, PRoposED COMPRE- 
HENSIVE AMENDMENT TO THE CHICAGO ZONING OrDINANCE—GENERAL REviEW (January, 
1954). 

Chicago Zoning Ordinance, § 24. “Special Uses” are specifically enumerated in 
the definition section of the ordinance. /d., § 2. 

* The Board of Zoning Appeals may not grant any special uses in Family Resi- 
dence, Duplex Residence, or Group House districts, except (a) a municipal recreation 
building or community center, (b) a public park or playground, (c) a railroad right-of- 
way or passenger station, or a bus terminal station or street railway terminal. 

Similarly, the Board may not approve any special use in an Apartment House or 
Specialty Shop district except (a) any special use which could be approved in a Family 
Residence, Duplex Residence or Group House district, (b) a hospital or sanitarium, 
(c) a mental hospital, (d) a parking lot, (e) a telephone exchange or (f) an electric 
substation. 

* Chicago Zoning Ordinance, § 2 (1953). 
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ordinances these uses are permitted in restricted districts by the ordinance 
itself, in Chicago the Board of Appeals must approve them. Thus, the Board 
of Zoning Appeals may approve special uses; but only the City Council may 
grant a variation. 

Further generalization is of little point; the pattern is much the same. 
Illinois city zoning ordinances—particularly the older ones—have little 
quirks the practitioner must recognize. The Centralia ordinance, for in- 
stance, gives the Board of Appeals power to grant a variation, and then, 
later on in the section, authorizes the “Building Official” “to determine if 
a use not specifically named herein falls within the letter and the spirit of 
the use regulations.” 58 This is contrary to accepted philosophy and prac- 
tice; the building commissioner’s function is generally considered ministerial 
only; for any request which does not comply literally with the ordinance, 
he should deny a permit.5¢ The Bloomington ordinance handles the prob- 
lem simply; it sets out, merely changing the order, the language of the 
statute verbatim.®> Springfield and Rockford have no variation provisions 
in their ordinances.®* 

Many of the modern ordinances have a section, aimed at Welton v. 
Hamilton, presumably, to rebut any inference that the boards of zoning 
appeals exercise legislative power. The Oak Park ordinance, for instance, 
recites: 


“Nothing herein contained shall be construed to give or grant to the 
board the power or authority to alter or change the Zoning Ordinance 
or the District Map, such power and authority being reserved to the 
President and the Board of Trustees of the Village of Oak Park in the 
manner herein provided in Article XXIV.” 57 


County zoning ordinances seem to follow a similar pattern, but they 
uniformly authorize the zoning appeal boards, rather than the governing 
bodies, to grant variations. The Cook County ordinance reads as follows: 


“Where in a specific case, after written denial of a permit by the en- 
forcing officer, an application for a variation is made in writing to the 
Zoning Board of Appeals explaining that because of certain exceptional 
conditions peculiar to applicant’s property or its environment the strict 
application of the regulations of this ordinance would result in practical 
difficulties and particular hardship upon the owner, the Zoning Board of 
Appeals shall consider the case at a public hearing, 15 days’ notice of 


* Centralia Zoning Ordinance, Art. VIII, § 2 (1953). The decision of the Building 
Official is, of course, subject to review and correction by the Board of Appeals. Ibid. 

51 YoKLey, ZONING LAw AND Practice § 99 (1953). 

Bloomington Zoning Ordinance, § 16 (1941). 

% Springfield Zoning Ordinance (1924, as amended); Rockford Zoning Ordinance 
(1950). They handle all changes by amendment. 

5 Oak Park Zoning Ordinance, Art. XIX, § 4(3) (1947). This language even finds 
its way into ordinances which give the board of appeals power only to recommend and 
report. E.g., LaGrange Zoning Ordinance, § 13(5) (1944). 
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which shall have been given as prescribed by statute, and shall determine 
whether or not the facts are such as to warrant a variation from the 
comprehensive zoning plan. If the Zoning Board of Appeals determines, 
by a concurring vote of not less than four members, that the proposed 
variation or some modification of it will not (1) reduce the minimum 
areas or dimensions, nor increase the maximum dimensions, by more than 
25 per cent, (2) impair an adequate supply of light and air to adjacent 
property, (3) increase the congestion in public streets unreasonably, 
(4) increase the hazard of fire, (5) endanger the public safety, (6) di- 
minish or impair the values of property within the surrounding area, (7) 
or in any other respect impair the:public health, safety, comfort, morals 
and welfare of the people, it shall adopt a motion embodying such find- 
ings, and shall direct the issuance of a permit.” 5° 


Note that the specific limitations on granting variances are fewer than 
in modern city ordinances: to the restrictions phrased in the general lan- 
guage of the zoning act preamble, i.e., (2) through (7),5® the Cook County 
ordinance added a prohibition against reducing the minimum areas or dimen- 
sions or increasing the maximum dimensions more than 25%.®° All county 
ordinances do not contain this limitation; those of Lake and DuPage counties, 
for instance, omit it; the Kendall County ordinance includes it only as to 
reduction.*! 


THE PROBLEMS OF GRANTING VARIATIONS 


This is the legal framework within which the power to grant varia- 
tions operates. Welton v. Hamilton has muddied the waters considerably; 
nevertheless, variations still are granted—and often by boards of zoning ap- 
peals. The variation cases before the Illinois Supreme Court have been few, 
but the variations have been many.*? Indeed, the common charge is that 
boards of zoning appeals and city councils, by granting variances too freely, 


Cook County Zoning Ordinance, § 18(B) (1952). 

"It is interesting to note that the draftsmen used the language of the preamble to 
the Cities and Villages Zoning Act (ILu. Rev. Srat., c. 24, § 73-1 [1953] quoted at pages 
214, 215 supra rather than that of the County Zoning Act (ILu. Rev. Srat., c. 34, § 152i 
[1953]). 

® Cook County Zoning Ordinance, § 21(B) (1952). Note that the limitations on 
increase applies to dimensions only whereas limitations on reduction applies both to 
area and dimension. It is not clear why the draftsmen made this distinction. 

* Lake County Zoning Ordinance, § XIX (1939); DuPage County Zoning Ordi- 
nance, § XVII (1948); Kendall County Zoning Ordinance, § 14 (1940). 

*In Chicago, for instance, it was estimated that between 1923 and 1938 some 2200 
variations were granted and 1800 denied. METRopoLtitaN Housinc & PLANNING COUNCIL, 
ZONING AND ZONING ADMINISTRATION IN CuHIcaco 17 (Mim., 1938). Since 1923 to date 
there have been some 4,260 granted, 2,640 of which have been granted since the com- 
prehensive zoning amendment of 1942. Comment, 48 Nw. U. L. Rev. supra note 15 at 
481. In 1951 there were 252 variations granted out of a total of 360 applications, 
METROPOLITAN HovusiNc AND PLANNING CoUNCIL, supra note 43 at 11. 
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are undermining the whole zoning structure.®* Perhaps it would be helpful to 
see what kinds of problems bring forth this spate of variance applications, 
and to conclude, if possible, whether these problems can be resolved better 
through the variation process than by amending the zoning ordinance. 


Area Variations 


“Setbacks” and Side Yards. Requests to vary the strict provisions of 
zoning ordinances relating to “setbacks” ® and side yard restrictions, recur 
more frequently, perhaps, than any others. Most zoning ordinances require 
the front line of a building to be a certain number of feet—either absolutely 
or by a percentage of the lot’s depth—from the center of the street.6* They 
also permit, in the form of area exceptions, deviation from this requirement 
within certain limitations.*7 But beyond this, property owners must apply 
for a variation. It seems safe to say that this is the type of variation the En- 
abling Act and the zoning ordinances were designed to comprehend; it 
normally affects very few property owners and, unless it amounts to a rezon- 
ing or a flagrant deviation from the existing line, it can be handled best on 
an individual case basis by means of a variation. 

With side yard variations the problem is not always so simple. Side 
yard restrictions—designed to assure adequate light, air, and privacy— 
provoke applications for variations when, for example, nearby non-conform- 
ing uses or peculiar construction of adjacent buildings prohibit adding or 
widening a room. Or if a dwelling is on a corner lot, should the front line 
or side yard restrictions apply to the longer side of the lot? In dealing with 
these cases, a zoning board of appeals typically follows a two-step approach: 
it determines (a) whether there would be an unusual hardship to the ap- 
plicant if the board did not grant the variation, and, if this is decided in the 
applicant’s favor, (b) whether granting the variation would be consistent 
with fair treatment of the applicant’s neighbors. Even though a hardship 
exists, a board of appeals is reluctant to grant the variation if a neighbor, 
whose property complies with the ordinance, would be deprived of the 
very advantages the ordinance sought to give him. In cases like this, the 
board should not, and in practice rarely does, attempt to weigh the ad- 


See e.g., Bartholomew, supra note 15 at 223, 232. Pomeroy, Losing the Effective- 
ness of Zoning Through Leakage, 7 PLANNING AND Civic CoMMENT No. 38, 13 (1941); 
Comment, 9 U. or Cut. L. Rev. supra note 15 at 494. 

* Unless otherwise noted examples which follow are drawn from the experience 
of the Cook County Board of Zoning Appeals, of which one of the authors is a 
member. 

* “Setback” is the term commonly used to describe the distance between the 
established center line of the street and the front line of the buildings. It arose out 
of eminent domain contexts in pre-zoning days but it still finds its way into modern 
comprehensive zoning ordinances. 1 YOKLEY, supra note 54 at § 162 et seq. 

See e.g., Chicago Zoning Ordinance, § 18 (1953). 

* See e.g., Evanston Zoning Ordinance, § 13 (as amended to 1948). 
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vantages to the applicant against the detriment to his neighbors and decide 
the case on the basis of a mere preponderance. 

Subject to the foregoing discussion, the problem of side yard require- 
ments, like that of “setback” distances, lends itself to solution more ade- 
quately by way of variation than by amendment to the zoning ordinance. 
The issue involves, at most, two or three property owners and not the entire 
zoning district. Furthermore, as noted above, under many ordinances the 
scope of discretion is severely limited; the variation may not exceed the 
limitations prescribed in the ordinance more than a certain percentage.** 

Variations in Lot Sizes. Requests for variations relating to lot sizes— 
particularly for residence property—are also common. Recent trends in 
architecture and construction have contributed greatly to an increase in 
applications. The ranch type house has made the former emphasis on deep 
lots anachronistic. Large back yards—for gardens or recreation or garages— 
once thought desirable, are no longer the fashion. Home owners prefer to 
have the greater length of their house along the frontage; this gives them 
space for a yard and they desire no more. The Cook County Ordinance 
prescribes for any lot in an R-4 residential district a minimum size of 10,000 
square feet and a minimum average width of sixty feet.°? The Board of 
Zoning Appeals has received repeated applications for variations from owners 
who contemplate lots of seventy and, possibly, eighty or ninety feet in 
width, and, accordingly, want the lot area reduced. Under such circum- 
stances—where lots will be substantially wider than the minimum—the Cook 
County Board has granted variations in area down to 8500 square feet, and, 
in a few instances, to 7500.7° In its findings of fact the Zoning Board has 
taken pains to point out, in the language of the ordinance, that to grant the 
variation would not impair an adequate supply of light and air, increase 
traffic congestion, increase fire hazard, endanger the public safety, diminish 
property values, or impair the public health, safety, comfort, morals, and 
welfare. 

Tracts of land, bound on one side by an old subdivision with narrow 
lots and on the other by a new development with large lots, create a special 
problem. Under these circumstances there is a tendency to create a small 
“buffer zone” to accomplish the transition. Whether this should be done by 
variation or by amendment depends upon the density within the buffer zone 
area and the number of foreseeable instances which will require similar re- 
lief.7! In some cases both techniques may be used; if the lot sizes of the 


*® See p. 224 supra. Thus in the Cook County ordinance variations may not reduce 
or increase the prescribed dimensions by more than 25%. Cook County Zoning Ordi- 
nance, § 21(B) (1952). 

© Id.,§ 7 (1952). 

Tn all instances permitting 7500 square feet, the owners planned to build a so- 
called “package home” of the ranch type. 

“If the lot sizes are to be uniform for the whole zone, presumably it would be 
better to do it by amending the zoning ordinance. 
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smaller zone are non-conforming the buffer area can be rezoned by amend- 
ment to the smallest lot size permitted by the ordinance and further reduc- 
tion, if necessary, authorized by variation.” 

Similarly, where all the surrounding property is non-conforming, 
boards of zoning appeals will often look with favor upon applications for a 
variation to permit applicant’s lot to conform to the area. To do otherwise 
would doom an undeveloped area to continue undeveloped, and would rule 
out any market for the larger lots, located as they are in the midst of small 
lots which can be bought at a cheaper price. It is difficult to upgrade a small 
area of large and attractive lots located in the midst of an area of less at- 
tractive (but less expensive) lots. 

In laying out a new subdivision or breaking up a large tract one often 
finds areas so shaped that, because of street pattern, they cannot be used 
satisfactorily if they must comply strictly with the size prescribed by the 
ordinance. Slight deviations must be made in a few lots to permit others to 
conform to the requirements or, alternatively, all of the lots must be per- 
mitted to deviate slightly. If one pursues the latter course, it is probably 
better to amend the ordinance. But if only one or two lots need be changed, 
a variation is warranted if it is reasonably consistent with the provisions of 
the zoning ordinance. 

This question is posed sharply where subdividers want to place winding 
drives in the subdivision to meet conditions of terrain or to enhance the at- 
tractiveness.7 These cases call for careful consideration by the zoning board. 
Variations should not be granted—nor are they often—solely to help a sub- 
divider make more money by having more lots. A practitioner is not war- 
ranted in encouraging his client to seek a variation in lot size unless he can 
show, not only unusual hardship, but also that the variation, if granted, 
would not be inconsistent with the best development of the neighborhood. 
Even the appealing argument of lower cost housing advanced in support of 
breaking up a large tract will rarely succeed unless the applicant can show 
that, after the variation, the development will be consistent with the char- 
acter of the neighborhood and will not depreciate the value of surrounding 
property. 

In summary, variations in lot sizes, if requested on an individual basis, 
like variations in front line distances and side yard area, can appropriately 
be handled through the variation process. Under certain circumstances— 


"Thus, in Norwood Park Township, an area in a farming zone abutted on a 
district within the city limits of Chicago zoned for lots of 5000 square feet. The Cook 
County Commissioners rezoned the buffer area to the smallest district permitted by the 
Cook County ordinance and the Board of Appeals granted variations in individual 
cases reducing the lot sizes to conform more closely to the adjoining Chicago district. 

™ Thus, in Lyons Township, a new subdivision created four oddly sized lots be- 
cause of hilly contour and thick woods. The Zoning Board granted a variation from the 
lot size sections of the ordinance to preserve the existent contour and the wooded 
areas. 
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e.g., establishing a “buffer” zone entirely of odd sized lots—the change 
should probably be made as a matter of conscious zoning policy by an 
amendment to the zoning ordinance. 


Use Variations 


The variation in use is the béte noire of zoning experts. It has come in 
for much excoriation and many commentators believe it should be abolished 
completely.7* Applications for use variations are comparatively few; owners 
seek changes in use more often by petitioning for an amendment to the 
ordinance. But an applicant often accompanies his petition with an alternative 
request for a variation to avoid the charge that rezoning would constitute a 
clear case of “spot zoning.” 7 

Situations in which an owner wants to change the use classification of 
his property arise with great frequency, and any zoning program must have 
some workable procedure to deal with them. Passing for the moment 
whether changes in use should be made by variation or by amendment, we 
can best appraise the problem by looking at some typical examples. 

Use Variations in Residential Districts—General. The usual progression 
of events goes something like this. An owner applies for a permit to operate 
a small business in a residential district and the Building Commissioner turns 
him down. He appeals, the zoning board gives notice of hearing, rumors 
start flying, and petitions begin to circulate opposing the change. No one is 
quite sure what the proposal is. At the hearing the community turns out en 
masse, and it soon develops that all the applicant wants is a book store. 
Everyone knows the nearest book store is a mile away, and everyone agrees 
it would be convenient to have one here. The citizens are mollified and they 
think it would be a good idea for the Board to grant a variation, or, perhaps, 
to rezone. At this point the chairman points out that if the Council rezones 
the property to a B-1 district it cannot prohibit other B-1 uses. The chair- 
man then recites the other B-1 uses. Everybody gets excited again, and shouts 
his opposition more strongly than before. The applicant says all he wants 
is a variation but the crowd, now suspicious and alarmed, answers him by 
saying this would be “only the beginning” and would open the door for 
other objectionable uses. The variation may or may not be granted, but the 
material issue gets lost in the shuffle: Is there or is there not a hardship? If 
a variation is granted it will be, not because there is a “practical difficulty 
or particular hardship,” but because of economic benefit to the applicant or 


™ See e.g., Bartholomew, supra, note 15 at 232; Comment, U. or Cut. L. ReEv., supra, 
note 15 at 491-4. See also Babcock, supra, note 15 at 91. 

* “Spot zoning” technically refers to creation of a non-conforming use district 
for one particular piece of property, yet it is hard to see the distinction between this 
and granting a variation by ordinance. The only significant difference is that the spot 
zoning change should appear on the zoning map; the variation does not. Cf. Downey v. 
Grimshaw, 410 Ill. 21, 30, 101 N.E.2d 275, 279-80 (1951) and Maltbie, The Legal Back- 
ground of Zoning, 22 Conn. B. J. 2, 5 (1948). 
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convenience to the neighborhood, neither of which, presumably, are justifi- 
able reasons for granting a variation. 

Similiarly, an applicant shows up at a hearing with a beautiful set of 
plans for a laboratory. The proposed building is a resplendent glass-brick 
edifice in the best Bauhaus tradition and the landscaped tract is a joy to be- 
hold. Only genteel and charming folk will work here, the applicant says. 
But when the chairman states that a laboratory can be located only in a 
light industrial zone and when he reads the list of light industrial uses, the 
citizens are horror-struck at the thought of rezoning. The subsequent sug- 
gestion for a variation is as coolly received as it was in the book store ex- 
ample. And again the justifiable grounds for a variation—hardship and 
necessity—do not seem to intrude. 

A different type of situation involves a returning veteran who, perhaps, 
wants to open up a small hardware store in a restricted zone. He is popular 
in the community and no one seriously objects. The board of zoning ap- 
peals grants a variation. Business prospers and he soon sees he can do a 
thriving retail plumbing and heating business by selling ventilators, furnace 
supplies, etc. So he stocks the items and a little later finds himself getting 
into installation work. This makes it necessary to put in a pipe-cutting bench 
and a sheet metal cutter. Before he knows it, his little hardware store is 
housing a tin shop, and fabrication is the bulk of his business. Clearly his use 
is now not only incongruous with the uses permitted in the district but also 
beyond the scope of his original application for a variance. 

The foregoing examples illustrate the kind of problems zoning boards 
of appeals have to wrestle with. Probably a variation should not be granted 
in any of the instances. What is important is that there must be some ad- 
ministratively feasible procedure to allow use changes which will not (a) 
open the gates for a flood of new and unacceptable uses, or (b) permit ex- 
pansion to completely incongruous uses. 

Use Variations: Single Family to Multiple Family Dwelling. Permitting 
multiple family dwellings in a single family zone presents a difficult—but, 
perhaps, justifiable—case for a variation. This is particularly true if requests 
are spasmodic and do not involve substantial numbers of residences in the 
single family zone. 

There are many large and imposing homes which no longer appeal to 
owners or tenants for personal occupancy. The passing of the big home 
from the American scene presents an acute problem to zoning administra- 
tion, particularly when housing is scarce and rents are high. The war and 
cold war have created housing shortages and have compelled consolidation 
of family groups where’a young husband—the son or son-in-law—is in 
military service. Under these circumstances, there has been great demand 
to permit relatives and friends to move in with the original families and, at 
the same time, to obtain some measure of privacy by having separate living 
facilities. 
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A situation like this came up some years ago in Riverside v. Reagan."® 
Two married children took up residence with their widowed mother. Each 
family had a separate entrance, a separate kitchen and other separate living 
facilities. From one viewpoint, a single family occupied the dwelling; from 
another, the house had been put to apartment or multiple family use. The 
people of the neighborhood, including the families affected, would have 
been appalled at the suggestion of creating an apartment house district, yet 
they were quite willing to let the three families continue to live there. The 
families made no application for a variance; had they done so the request 
would have probably been denied, for the Village Board of Riverside ap- 
parently felt a great issue was at stake and brought suit for an injunction. 
By stretching the word “family” as used in the Riverside ordinance, the 
Appellate Court permitted the multi-family use to continue. Thus the 
Court, here, in effect, granted a variation when, in all probability, the 
corporate authorities would have denied it. 

In certain areas this problem recurs frequently. A married son or son-in- 
law, for instance, stays on with the parents to help run the family business. 
Everyone agrees that the two families should live in separate parts of the 
house: the children have privacy and the parents have the advantage of 
their children’s family under the same roof. To all intents and purposes 
there is two family occupancy of a single family dwelling. Yet, to establish 
an apartment or multi-family district for a single lot or two would not make 
much sense. In such a case, a variation temporary in character seems to be 
the correct solution.”® 

Not all cases are so simple to solve. Recently, the owner of a large 
country home, his children grown, remodeled the upstairs into two sections 
and rented them without securing a permit, a variation or an amendment. 
Two neighbors did the same thing. The corporate authorities charged all 
three with violating the zoning ordinance, and, after many continuances, de- 
fendants assured the court they would remove the separate facilities, cancel 
the arrangements with tenants, and use their houses again for single family 
occupancy. On the basis of these assurances the court dismissed the proceed- 
ings. Before complying with his representations to the court, one of the 
violators who has since moved out of the state sold his property to a couple 
who, relying upon the rental income to maintain their large family, paid a 
sum far in excess of the value of the property as a single family dwelling. 
The existing tenants moved out for independent reasons and soon the couple 
learned of the legal proceedings and of their vendor’s representations to 


270 Ill. App. 355 (1st Dist. 1933). 

™ The village had contended that “single family,” as used in the ordinance meant 
“one or more individuals, sleeping, cooking and eating on the premises as a single house- 
keeping unit... .” (Italics supplied by the court) Jd. at 367. The children, in this case, 
included both natural and step-children. 

* The Cook County Zoning Board has, during the immediate post-war years 
granted such temporary variations. 
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the court. They could not meet the mortgage payments without the rental 
income; accordingly, they applied for a variation. If the three original vio- 
lators had applied for variations merely to increase the income from their 
property, the zoning board of appeals, without a doubt, would have denied 
their application. Now, presented by this single hardship case the board was 
under some temptation to grant a temporary variation to enable the couple 
to solve their financial difficulties. But if it did this, the board would im- 
mediately be faced by similar requests from the other two families. The ulti- 
mate outcome of this application remains undetermined. 

These more or less isolated instances of multi-family use should be 
distinguished from problems arising out of an area in transition from large 
homes to apartments or boarding houses. When the transition is slow and its 
direction obscure, perhaps the realities of the situation can be most intel- 
ligently dealt with by trial and error and case-by-case method. It may be 
better for the zoning board of appeals and the municipal authorities to make 
short term concessions through temporary variations rather than play God 
with the destiny of the area. But when the transition is rapid and its direc- 
tion foreseeable, it is too important a problem and too much involved with 
land use planning to deal with on a case-by-case method. The corporate 
authorities must make a decision of policy to re-district, to amend the ordi- 
nance, or to take other appropriate action. 

Business or Industrial Use Variations. Similar instances come up involv- 
ing requests for business and industrial uses. At the public hearing the 
neighbors are often unanimous in their lack of objection, if they can be as- 
sured the property would not be devoted to any other use and the action 
would not constitute a precedent for rezoning or granting further varia- 
tions on nearby property. 

Under the Cook County zoning ordinance, for instance, motels are 
permitted only in a B-1 district,7® and a community has no objection to this 
use. But a B-1 district also permits trailer camps which are objectionable to 
the people. Accordingly, the community wants to be sure that permitting a 
motel will not open the door for a trailer camp which, it feels, would flood 
the community with additional residents paying little taxes and crowding 
already over-crowded schools. 

There is often a particular curve along an important public highway 
where a person wants to put a large super-service filling station. Generally, 
the area is either in a farming zone or in a combination farming and lightly 
built up residential zone. The heavy flow of through traffic justifies the 
need and the people in the neighborhood, who could not themselves sup- 
port such a station, would like to have the unusual and comprehensive serv- 
ice. To amend the zoning ordinance and create a new district would not 
only be out of keeping with the desires of the area but would also be com- 


* Cook County Zoning Ordinance, § 9 (1952). 
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pletely unrealistic. What the people want is one, and probably only one, 
filling station. Thus, should the municipal authorities or zoning appeal 
board resort to the fiction of creating a new district, should they frankly 
provide for a variation from the provisions of the ordinance, or should 
they deny them both? 

There has been a recent tendency for farm machinery agencies to lo- 
cate sales agencies and repair businesses in farming areas on important 
crossroads corners. They erect fancy display fronts, maintain supply rooms 
for spare parts, and set up extensive repair shop facilities. In the back of the 
site they spread out—in view of any passerby—used farm equipment “taken 
in trade.” If residential use development is expected in the reasonably near 
future for this farming area it would be undesirable to zone this particular 
tract to permit commercial use by the farm machinery agency. No one 
would want to build a home near a spot where used equipment is stored in 
the open. On the other hand, the farmers are attracted by the convenience 
of having the agency’s facilities so near, and they do not object to the un- 
sightliness. These agencies attract no other businesses to the area; they are 
often located at points where it is highly unlikely that other businesses will 
move. Thus, whether to permit the use by a variation and, by stretching the 
language, to translate the convenience of dealer and farmers into a hardship, 
or to adopt the fiction of creating a new district, or to deny the use entirely, 
is a vexing problem. The decisions in the agricultural equipment agency 
cases lack uniformity, and possibly are indicative only of the “human side” 
of administering the zoning laws. 

A dramatic example of the impossibility of foreseeing technological 
change was the effort to get small areas in suburban communities to land 
the helicopter that delivers air mail to and from the central post office in 
Chicago. It was extremely desirable to have the helicopter land near the 
local post offices, but the zoning ordinances—drafted with long runways 
and gradual descents in mind—permitted landing fields only on the out- 
skirts of the community. On the theory—apparently— that the mails must 
get through, the authorities found appropriate sites and treated them as 
“federal enclaves” within which local zoning ordinances did not apply.%° 
The problem of reclassifying the use in most instances is not yet solved and 
awaits some convenient time in the future for an amendment to the zoning 
ordinances. In some instances variations have been granted, but amendment 
would seem to be the preferable technique. 

The foregoing instances all offer the possibilities of amendment—and 
this comes close to “spot zoning”—, variation, or denial. If the case merits 
relief at all it can be resolved only by resort to fiction or artificiality: by one 
technique the authorities must employ the fiction of “hardship” or “neces- 
sity”; by the other, they must adopt the artificiality of a new zone. All 


® United States v. Chester, 144 F.2d 415 (3d Cir. 1944). 
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things being equal, the artificiality is probably preferable to the fiction: to 
grant a variation makes a mockery of the “hardship” requirement; to amend 
the zoning ordinance at least makes the decision a matter of overt policy, 
affixes the responsibility on the corporate authorities, and gets the change on 
the zoning map. Moreover, as the subsequent discussion will point out, there 
are means to limit the amendment to the precise use for which the applica- 
tion was made. 

Amendments and Private Agreements: A Cook County Expedient. 
Constant granting of variations is not consistent with sound zoning, nor is 
frequent rezoning of districts. Variations have the advantage of applying 
only to a particular situation but they do not get reflected on the zoning 
map. Purchasers, accordingly, are often ignorant of variations. Existence 
of numerous variations also breeds confusion in the mind of the public and 
contributes to skepticism about zoning in general.* 

Somewhere amid the component approaches of (a) having a larger 
number of use classifications, (b) having a smaller number of districts em- 
bracing incompatible uses within each district, (c) yielding to the evils of 
spot zoning, and (d) permitting a proliferation of variations, zoning author- 
ities are searching for a practical solution to deal with applications seeking 
a different use for a particular piece of property where there is no need 
to create a new district. 

In an attempt to deal with such applications the Cook County Board of 
Zoning Appeals has experimented with a technique which has certain ad- 
vantages and few demonstrated disadvantages. When the Board has before 
it a request for a changed, but non-objectionable, use, it will often submit, 
after hearing, a report recommending the change to the County Commis- 
sioners. In its findings the Board will recite that the owner-applicant has 
volunteered to alienate his property to a third party and to reacquire it 
subject to a covenant running with the land specifically prohibiting objec- 
tionable uses.*? The covenants conventionally recite that their terms inure 
to the benefit of and may be enforced by inhabitants of the county—in some 
cases, property owners within a specified radius—in which the premises are 
located. A typical covenant, in this case limiting the use to operation of an 
outdoor theater, reads as follows: 


“Tt shall be a covenant running with the lands above described that 
for a period of years from and after the date of this conveyance 





*It has been suggested that the indiscriminate granting of variances has con- 
tributed to the Illinois Supreme Court’s hostility to zoning. See Comment, 9 U. or Cui. 
L. Rev. supra note 15 at 495, and Babcock, supra, note 15 at 91. 

® Perhaps it would be more accurate—considering the wide group of parties who 
may enforce the covenant—to describe the instrument as creating an “equitable servi- 
tude.” See, generally, CLark, REAL CovENANTs AND OTHER INTERESTS WuicH “RuN WITH 
Lanp” 174-8 (1947). For the purposes of this discussion, however, the difference in 
terminology is not material. Where the applicant has only a contract to buy the land 
he inserts the covenant in the deed by which he acquires the property. 
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that said lands shall be used solely for the purpose of an outdoor 
theatre and appurtenant parking and other services usual to the opera- 
tion of such outdoor theatre until and unless the owner or owners of 
said lands shall have made an irrevocable application for the re-zoning 
of such lands for uses permitted in an ‘F’ zone under the Cook County, 
Illinois Zoning Ordinance as now in effect or such classification as shall 
then be in effect which is most nearly identified with such present ‘F’ 
zone and there shall be filed with the Cook County Zoning Board of 
Appeals his or their irrevocable consent to such re-zoning and permitted 
such time to elapse as shall have afforded the zoning authorities oppor- 
tunity to finally act upon the same. This covenant shall inure to the 
benefit of and be enforceable by each of the inhabitants of the county 
in which said lands are located and shall not be released by the grantors 
or anyone claiming by or through them or under them.” 


Another example, more elaborate in form, permits use of the premises 
for a motel but specifically prohibits their use for a trailer camp: 


“That neither and/or , nor their re- 
spective heirs, executors, administrators, assigns or under tenants shall 
or will erect or suffer or permit to be erected or will they use, maintain, 
operate or suffer or permit to be used, maintained or operated on any 
part of the said land hereby conveyed, a tourist camp or camps, trailer 
or trailers, tent or tents and trailer site or trailer sites; provided, how- 
ever, that the foregoing restriction shall not be deemed to prohibit the 
construction, use and maintenance of a motel, subject to all the ordi- 
nances, rules and regulations of the County of Cook and State of Illi- 
nois in such case made and provided: 








“That the said and accept the con- 
veyance of the said land so conveyed subject to the aforesaid restric- 
tions for themselves and their respective heirs, executors, administrators, 
assigns and under tenants, and they and their respective heirs, executors, 
administrators, assigns and under tenants shall forever faithfully ob- 
serve, comply with and perform said restrictions, and that if the said 

and or any of their respective heirs, 
executors, administrators, assigns or under tenants shall at any time vio- 
late or attempt to violate or shall omit to perform or comply with said 
restriction, it shall be lawful to any person owning any realty in Lyons 
Township within a radius of one-half mile from the land hereby con- 
veyed to institute and prosecute appropriate proceedings at law or in 
equity for the violation of said restriction; 











“That the aforesaid restriction is hereby expressly made and is essenti- 
ally a part of this conveyance and is hereby expressly declared to run 
with the land hereby conveyed. 


“The said lands shall not be used as a trailer camp or a cabin camp, 
but such restriction shall not exclude the use of the lands for a tourist 
court or motor court. This covenant shall inure to the benefit of the 
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owners of any adjoining lot or lots and shall run with the land, but 
shall not be enforced against the undersigned or its assigns unless it or 
they be the owners of that portion of the lands on which the violation 
is done at the time of such violation. Breach of this restriction shall not 
cause any forfeiture of title to said lands. At the termination of said 
twenty (20) year period this restriction as to use shall automatically 
expire and shall be of no further force and effect without the necessity 
of any notice.” 


The Cook County Board of Appeals employs this technique only in 
connection with amendments to the ordinance; it does not use it with 
variances. The Board does not favor use variations and seeks to avoid them 
wherever possible. Apart from the few temporary variations granted for 
multi-family use, discussed above, the Cook County Board has granted no 
use variances in the last ten years. 

It might be asked whether the same result could not be attained by way 
of a variation or amendment with conditions. There are, perhaps, two 
answers to this: (a) there is grave doubt whether conditions, limitations, or 
restrictions on the full and free utilization of benefits need be observed, 
particularly when the restrictions are more severe than those imposed by 
the ordinance; ** (b) it is virtually impossible to enforce the conditions, 
particularly against subsequent owners. 

There is one caveat to using this technique. Draftsmen must take care 
to avoid irrevocably restricting the use of the property for too long a period. 
If changed conditions render the restriction meaningless, the parties or the 
community must be able to get rid of it. Normally a time period—e.g., 
twenty years in the motel example—is specified, and, in addition, the cove- 
nant recites that the restriction shall continue only until the owners apply 
for rezoning back to the district in which it was zoned prior to the execu- 
tion of the covenant. Accordingly, there will, at that time, be opportunity 
for a new hearing before the zoning appeals board. 

The Cook County Board of Zoning Appeals is presently engaged in a 
study directed toward the best way to accommodate uses that cannot be 
readily classified within any particular zoning district. These are the uses 
which constantly call for amendments or variations. One approach under 
consideration is to allocate, on the basis of experience, particular objection- 
able uses—carnivals, kiddyland parks, trailer camps, night clubs, taverns, 
truck stations, etc.—among the various districts but, at the same time, to re- 
quire the Board of Appeals to hold a public hearing to determine whether 
a permit shall be granted for the precise location requested within the 
district, even though the district itself permits the use. For example, assum- 


* Olevson v. Zoning Board of Review, 71 R.I. 303, 44 A.2d 720 (1945). Cf. Soho 
Park and Land Co. v. Board of Adjustment, 6 N. J. Misc. 686, 142 Atl. 548 (N. J. Sup. 
Ct., 1928) (Court struck down condition as being unreasonable but permitted variance 
to stand). 
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ing that dance halls are permitted in a B-2 business district, any person 
wanting to locate a dance hall on a particular site in the district must apply 
for permission to locate there. The Zoning Board, accordingly, would hold 
a public hearing to determine whether the site was an appropriate one. In 
this way, the apparent incongruity of certain uses juxtaposed to other uses 
in the district may be avoided. The technique would not be unlike the 
“special use” technique of the Chicago ordinance. 


CONCLUSION 


The preceding discussion, we hope, makes it clear that problems of 
variations—which, in many cases, are the same as problems of amendments 
—yield to no pat solution. In Illinois, the situation is complicated because, 
largely as the result of Welton v. Hamilton, the power to grant variations 
is lodged both in boards of appeals and corporate authorities, and the board’s 
authority is thought to be of dubious constitutionality. 

As a matter of sound policy, the power to grant variations should be 
exercised exclusively by boards of zoning appeals. Every consideration 
argues for this conclusion: a board of appeals—operating in a quasi-judicial 
atmosphere—is in a much better position than the corporate authorities to 
assess the “hardship” or “necessity” of the applicant; it has a degree of ex- 
pertise the corporate authorities cannot possibly acquire; it is better equipped 
to view each case in terms of the community at large than a ward-oriented 
city council. To make the board of zoning appeals an advisory agency that 
can only recommend and report is wasteful of talent and duplicative of 
function. For, in those instances where the corporate authorities do not 
merely rubber-stamp the boards’ recommendations, they tend to override or 
frustrate the boards’ policies for reasons quite divorced from sound zoning 
principles.** 

If Welton v. Hamilton simply means that, to support a valid delegation 
to the board of appeals, there must be some standards from whatever source 
—statute or ordinance—it should prove no stumbling block. Most modern 
zoning ordinances bristle with standards; by no stretch of the imagination 
can one say that the board’s discretion is unbridled. On the other hand, if 
Welton v. Hamilton is tied inextricably to the absence of standards in the 
Enabling Act, it cannot be avoided by circumscribing the board’s power to 


“The phenomenon of “political zoning” has not gone unnoticed in Illinois. See 
2700 Irving Park Building Corporation v. Chicago, 395 Ill. 138, 150-1, 69 N.E.2d 827, 
833 (1946); Comment, 14 U. or Cut. L. Rev. 718, 721 (1947). See Babcock, supra, note 
15 at 102-3; Comment, 48 Nw. U. L. Rev. supra note 15 at 474, 479-80. In Chicago, for 
instance, the reference to the City Council’s Building and Zoning Committee is largely 
a formality and the ward committeeman normally makes the decision. And, once the 
decision is made, the aldermanic version of “senatorial courtesy” assures the variation 
of passage. In addition, recommendations and reports from the Zoning Appeals Board 
may be pigeon-holed for months and even years in the Committee on Building and 
Zoning. See, generally, METROPOLITAN HousiNG AND PLANNING CoUNCIL, supra note 43. 
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grant variations in the ordinance. But perhaps the Supreme Court, in a sub- 
sequent case, would not adhere to this broad construction of the decision 
and would take the opportunity to limit its holding to circumstances where 
the ordinance failed to set out guiding standards and the board of appeals 
failed to make findings specifying the reasons for granting the variations. 
The decision and opinion in the Illinois Bell case seem to indicate that the 
Court has no desire to extend Welton v. Hamilton beyond its own facts. 

But the power to grant variations as affected by Welton v. Hamilton 
bears no necessary relationship to the type of variation granted. There is 
no reason to believe that the restrictions of the decision are more applicable 
to use variations than to height or area variations. As noted, Welton v. 
Hamilton involved a height (volume), not a use, variance. The argument for 
curbing the board’s power to grant use variations rests on independent 
bases. The case for eliminating the use variance entirely is a strong one: in 
general, the only “hardship” present in applications for use variances seems 
to be an economic one—the applicant can make more money if the variance 
is granted; and the use variation, more than any other type, tends to break 
down the zoning structure of the district. 

One difficulty, however, is to determine what is a “use” variance. If, be- 
cause of peculiar configuration of terrain or odd size of lots, the property 
cannot possibly be put to one of the permitted uses in the district and, con- 
ceivably, can only be put to a non-conforming use, should the board of ap- 
peals be foreclosed from granting a “use” variation? *° If it is possible to 
define specifically the nature of use variations and to divorce them from 
height or area considerations, there would be little objection to taking away 
the power to grant them entirely. 

But there is no virtue in taking the power from the boards of appeals 
and leaving it with corporate authorities. Unless and until use variances are 
abolished, there is no reason to treat them differently from height and area 
variations: they should be granted by boards of zoning appeals and not by 
corporate authorities. Abuse of the power is less likely to come from the 
board than from the city council. 

As previously noted,*® many modern zoning ordinances are so drafted 
as to almost eliminate use variances. Under the Glencoe ordinance, for in- 
stance, the Board is without any authority to grant a use variance: none of 
the six circumstances in which the Board may authorize variations include 
variations in use.§7 

Merely to abolish use variations does not solve the problem. Inexorable 
changes in neighborhood, presence of non-conforming uses, transition from 
farming to residential areas with odd-shaped tracts left over, widening of 


* Cf. Pomeroy, Losing the Effectiveness of Zoning Through Leakage, 7 PLANNING 
AND Civic CoMMENT, No. 3, 9, 14 (October, 1941). 

*° See discussion p. 224 supra. 

** Glencoe Zoning Ordinance, § 3 (1940). 
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highways, increased traffic, migration of people, utilization of land abutting 
railroad tracks, and a myriad of other considerations create situations where 
particular pieces of property no longer can satisfactorily be put to the use 
for which the district was zoned. At any particular stage it is difficult, if not 
impossible, to foresee what the long term character of the area may be. 
There must be some provision in the zoning system for handling this situa- 
tion. As the discussion of Cook County experience suggests, the resultant 
problems of these component forces demand basic policy decisions and can 
best be met by way of amending the zoning ordinance, rather than on a 
case-by-case method by variation. 

In short, variation procedure in Illinois needs two changes in emphasis. 
(a) Its scope should be narrowed—by eliminating the use variance, perhaps, 
and otherwise—so that change by variation is not merely alternative to 
change by amendment: the function of one is to alleviate “hardships” in 
individual cases; of the other, to embody self-conscious decisions affecting 
the basic zoning structure. (b) Once narrowed, the power to administer the 
variation procedure should be localized in the boards of appeals; this is 
consonant with efficient and effective zoning administration, and, under 
careful practice, will not, it is submitted, run afoul of the rule in Welton v. 
Hamilton. These two shifts in emphasis will help clarify the function of 
variations and will contribute—in a minor and undramatic way—to an in- 
telligent, sound, and effective zoning program in the state of Illinois. 








LEGISLATIVE, ADMINISTRATIVE AND 
JUDICIAL PROCEDURE IN ZONING 


BY HUGH J. GRAHAM, JR.* 


SINCE ZONING IS ESSENTIALLY a matter of regulation, the procedural 
aspects may be encompassed in the general terms of enactment, enforcement, 
and variation. 

The General Assembly of Illinois began as did other legislatures with 
zoning as applied to cities, but has expanded the subject matter to include 
counties and airport landing areas and has legislated specially upon the sub- 
ject of housing corporations, housing projects, the medical center district 
in the City of Chicago, and neighborhood redevelopment corporations. The 
various aspects of zoning mentioned are the subject of new legislation by 
the General Assembly of Illinois at practically every session. 

The legislative bodies of the political subdivisions and the courts are 
concerned with enactment of the regulations applicable to particular areas. 
The administrative officers and courts are concerned with enforcement. The 
legislative, administrative, and judicial machinery are all concerned with the 
problem of variation. Both amendments of a general nature and specific 
changes to meet particular situations will be discussed under the heading 
of variation. 

The legislative procedure in this article will be confined to legislation 
as it affects political subdivisions rather than the General Assembly. Legisla- 
tion of the General Assembly on this subject differs in no material respect 
from other legislation of that body, and the scope of its authority belongs 
more appropriately under the heading of “The Power to Zone in IIlinois.” 

Since procedural problems of a legislative, administrative, and judicial 
nature affect various phases of the zoning problem, I have chosen to classify 
this article under the headings of enactment, enforcement, and variation. I 
have also, separately, given some attention to certain special aspects of 
judicial review. 


ENACTMENT 


Three major types of political subdivisions in Illinois have been given 
the power to enact regulations with reference to zoning in the strict sense. 
These are: Cities and Villages; Counties; and Airport Authorities. Under this 
section entitled enactment only the procedure necessary to put into effect 


* HUGH J. GRAHAM, JR. A.B. 1931, J.D. 1933, University of Illinois; 
City Attorney of the City of Springfield, 1939-1949; Corporation 
Counsel, 1949-1951; engaged in private practice with the firm of 
Graham & Graham, Springfield, Illinois. 
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a system of zoning in a particular geographic area will be discussed. The 
required steps as applied to the three types of subdivisions will be discussed 
in the order above given. 


Cities and Villages 


Prior to the enactment of a zoning ordinance the statute requires the 
corporate authorities of the municipality desiring a zoning ordinance to 
provide for a zoning commission, which commission shall have a duty to 
recommend boundaries of districts and appropriate regulations to be en- 
forced therein. ! . 

The same section of the statute provides that the zoning commission 
shall be appointed by the mayor or president of the municipality, subject 
to confirmation by the “corporate authorities,” which term, of course, means 
the legislative body of the municipality. 

The duties of the zoning commission are also prescribed by the same 
section of the statute. They are: 


(1) To prepare a tentative report and ordinance for the entire 
municipality. 

(2) To hold a hearing giving interested persons an opportunity to 
be heard, adjourning the hearing from time to time if necessary. 

(3) To give notice of the first session of the hearing by publication 
at least once in one or more newspapers published in the muni- 
cipality, or if there are none, in one or more newspapers having 
general circulation therein, except, that in municipalities of less 
than 500 population, where no newspaper is published, a notice 
may be posted in three prominent places within the municipality. 

(4) To state in the notice of hearing the time and place of the hear- 
ing and the place where copies of the proposed ordinance will be 
accessible for examination by interested persons. 

(5) To make a final adjournment of the hearing. 

(6) To make a final report and submit a proposed ordinance for the 
entire municipality to the corporate authorities within thirty 
days after the final adjournment of the hearing. 


After receiving the final report of the zoning commission, the corporate 
authorities have three choices. They may enact the proposed ordinance 
without change. They may enact the ordinance with changes. They may 
refer the ordinance back to the zoning commission for further considera- 
tion.” 

Upon adoption of the proposed zoning ordinance for the entire munici- 
pality the zoning commission ceases to exist. 

The zoning commission necessary to the original enactment of zoning 
for the entire municipality, above referred to, is to be distinguished from a 


Itt. Rev. Srat., c. 24, § 73-2 (1953). 
* Ibid. 
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plan commission, which the municipality is elsewhere, by statute, em- 
powered to create.® 

The corporate authorities may, however, if there is a zoning commis- 
sion in existence, at the time the municipality provides for a plan com- 
mission, designate the zoning commission as the plan commission.* And it 
would seem that if a municipality desires to direct the development of un- 
subdivided land within one and one-half miles of its boundaries, a plan 
commission should be provided for at the time an original zoning ordinance 
is being considered.® 

No number of members is prescribed by statute for a zoning commis- 
sion but it is suggested that a proper procedure would be to provide for a 
chairman and a specified number in the ordinance creating the zoning com- 
mission. 


Counties 


The procedure for enactment of a county zoning ordinance is prac- 
tically identical with the procedure above outlined for institution of a 
zoning ordinance for cities.® 

The jurisdiction of the county is restricted geographically to the terri- 
tory “Outside the limits of cities, villages and incorporated towns.” * Addi- 
tionally, it should be noted that the statute in reference to county zoning 
states that “Nothing in this act shall be construed to restrict the powers 
granted by statute to cities, villages and incorporated towns as to territory 
contiguous to but outside of the limits of such cities, villages and in- 
corporated towns.” § It would appear therefore that the power granted to 
a city plan commission as to a plan for unsubdivided land within one and 
one-half miles of the city limits would, to the extent such power is granted 
by statute, take precedence over the power granted the county to zone such 
territory, in the event of conflict between the regulations of the respective 
bodies.® 

As in the case of cities, the legislative body of the county (board of 
supervisors or board of county commissioners, as the case may be), desiring 
to exercise zoning powers, is directed to provide for a zoning commission.!° 
The commission is appointed by the chairman or president of the county 
board subject to the approval of the county board and, unlike the city zon- 


*1d. § 53-1. 

‘ Ibid. 

®Id. § 53-2. 

*Id., c. 34, § 152}. 

"Id. § 152i. 

5 Ibid. 

° Cf. Itt. Rev. Srat., c. 34, § 152i (4 3) and c. 24, § 53-2 (1953). 
© Id., c. 34, § 152}. 
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ing act, the county zoning act prescribes the number of not less than three 
nor more than nine." 

Like the statutory city zoning commission, the county zoning commis- 
sion has six major duties to perform: !? 


(1) To prepare a tentative report and ordinance for the entire county 
outside the limits of cities, villages and incorporated towns. 

(2) To hold hearings giving interested persons an opportunity to be 
heard, adjourning the hearings from time to time if necessary. 
(If the County is under township organization, a hearing shall 
be held in each township affected. If the county has the commis- 
sion form of organization, a hearing shall be held in each road 
district affected. ) 

(3) To give at least fifteen days notice of the first session of hearings 
in each township by publication in a newspaper of general circu- 
lation in the county and by posting notice of hearing in four 
conspicuous places in the township or road district, as the case 
may be. 

(4) To state in such notice the time and place of the hearing and 
the place where copies of the proposed ordinance will be access- 
ible for examination by interested parties. 

(5) To make a final adjournment of the hearings. 

(6) To make a final report and submit a proposed ordinance or res- 
olution to the county board within thirty days after the final ad- 
journment of the hearings. 


The county board may enact without change, make changes and enact, 
or refer the proposed ordinance back to the zoning commission for further 
consideration.'* 

An additional procedural step may arise in reference to the enactment 
of a county zoning ordinance. In the event of receipt by the county board 
from the city council, president, or board of trustees of a zoned municipality 
of a written protest against the proposed zoning of any land lying within 
one and one-half miles of said municipality, the county board shall not 
enact the proposed ordinance zoning such land except by a three-fourths 
vote of all members.'* 

Upon the adoption of a zoning ordinance or resolution for the county, 
the county zoning commission ceases to exist.!® 


" Tbid. 

” Ibid. 

8 Ibid. 

“ Ibid. Cf. also Ini. Rev. Stat., c. 24, § 53-2 (1953) hereinbefore cited. 

In my opinion, the powers granted a plan commission of a city are superior as to 
the subject matter over which such powers are granted, and within such field not 
even a three-fourths vote of the members of the county board could authorize zoning 
contrary to an official plan properly adopted. 


* Itt. Rev. Srat., c. 34, § 152) (1953). 
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Airports 


While there are numerous differences, which the nature of the subject 
matter compels, the legislative pattern for airport zoning is similar to that 
of city zoning and county zoning. 

As previously pointed out herein, municipal and county zoning are de- 
pendent on the desires of the governing body of the political subdivision. 
While this is also true of airport zoning, nevertheless the Department of 
Aeronautics of the state is required by statute to formulate an airport ap- 
proach plan for each publicly owned airport in the state,!® and the De- 
partment may itself zone, prior to local initiation of zoning.!" 

The area of airport zoning is the area of airport hazard which means, in 
general, the area within which structures might obstruct the airspace in a 
manner dangerous to landing or take-off of aircraft.1® 

The local body having authority to make regulations for airport zoning 
may be one or more political subdivisions of a creature thereof.1® Apparently 
each political subdivision may divide the area within its jurisdiction into 
zones and may regulate.2° Where more than one political subdivision is 
affected by the hazard area of the airport, the several political subdivisions 
may create a joint airport zoning board.”! Additionally, in the case of a 
political subdivision which has a comprehensive zoning ordinance regulating, 
among other things, the height of buildings, any airport zoning regulations 
applicable to the area may be made a part of the comprehensive zoning 
regulations of the subdivision and administered and enforced therewith.?? 

Whether a political subdivision acts individually or whether several act 
through a joint airport zoning board, the plan for enactment is similar to that 
prescribed for cities, villages, and towns and to that prescribed for counties. 

Except when such zoning is prescribed by the Department of Aero- 
nautics ** the political subdivision or the representative joint airport zoning 
board shall appoint an airport zoning commission.” Where a city plan com- 
mission or a comprehensive zoning commission already exists, it may be ap- 
pointed as the initial airport zoning commission.”® 

It should be noted that in the event of conflict between airport zoning 
regulations applicable to the same area, the more stringent limitation or re- 
quirement prevails.?® 


* Id... c. 15%, § 48.12. 
Id. § 48.17. 

Id. §§ 48.3, 48.4. 

1 Id. §§ 48.13, 48.14, 48.15. 
2° Id. § 48.13. 

Id. § 48.14. 

Id. § 48.15. 

3 1d. §§ 48.20, 48.17. 
* Id. § 48.20. 

* bid. 

° Id. § 48.18. 
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The duties of the airport zoning commission are: 


(1) To make a preliminary report.?7 

(2) To hold one or more public hearings giving interested persons 
an opportunity to be heard.”8 

(3) To give not less than fifteen nor more than thirty days notice of 
the hearing by publication in a newspaper of general circulation 
in the political subdivisions of the area to be zoned or, if none, 
then in a newspaper of general circulation in the county of the 
said political subdivisions.?® 

(4) To make a final report with recommended regulations.*° 


After receiving the final report of the zoning commission, the govern- 
ing body may adopt the recommended regulations without change and 
without a public hearing.*! If the governing body does not concur, it may 
conduct further public hearings and may thereafter adopt the regulations 
as recommended or as changed by the governing body after hearing.*? The 
same notice by publication is required of the hearings of the governing 
body as of the zoning commission.** 


Some Customary Procedures Provided by the Original 
Ordinance or Regulation 


A study of ordinances of typical Illinois cities will reveal a pattern in 
reference to the comprehensive zoning ordinance.** 

Such ordinances provide for one or more maps which are incorporated 
by reference in the ordinance. It is customary to provide for an official copy 
of the maps to be kept on file for public inspection by the city clerk or 
the building inspector or both. It is further provided that changes which 
occur from time to time shall be immediately noted on the official map. 
The ordinances may provide separately for a “Use District Map,” an “Area 
District Map,” and a “Height District Map” or they may provide for one 
map which is explained in its various applications by the text of the ordi- 
nance. Without such a map, no city of any size, no county, and no airport 
authority could provide intelligent reference to the applicable regulations, 


"1d. § 48.20. 

* Ibid. 

Id. § 48.19. 

* Id. § 48.20. 

™ Ibid. 

* Ibid. 

® Ibid. 

* Zoning Ordinance of the City of Champaign, Illinois of 1950, Ord. 872, 
Champaign. Permanent Zoning Ordinance of the City of Peoria, Illinois, being Chapter 
136 of Municipal Code of Peoria (1940) entitled “Zoning,” (revised June 9, 1942). Zon- 
ing Ordinance of the City of Bloomington, Illinois (1941). Revised Zoning Ordinance 
of 1950, of Rockford, Illinois. All of the foregoing have been published in pamphlet 
form. 
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because other methods of indexing would be subject to frequent error and 
would also be expensive to maintain and use. 

Such ordinances generally provide a method for obtaining a certificate 
of use or occupancy. This, in varying forms, is a regulation which attempts 
to establish a starting point for changes in property with reference to the 
date of enactment of the ordinance. 

The ordinances usually provide numerous definitions and principles of 
interpretation. 

Following the statute such ordinances generally designate the officers 
to enforce the ordinance.*® 

The ordinance should decide upon a method of variation for hardship 
cases. The choice is between the establishment of variation by board of 
appeals or the establishment thereof by ordinance of the governing body 
after hearing before the board of appeals.*¢ 

It is also customary for such ordinances to provide that the invalidity 
of any provision of such ordinance shall not affect the remainder of the 
ordinance and that, insofar as possible, every regulation shall be treated as 
separable from every other regulation. 


ENFORCEMENT IN GENERAL 


Generally it may be stated that enforcement of zoning regulations may 
be initiated by the political entity charged with the duty of making the regu- 
lations or by private individuals who benefit from the regulation. 

It may also be stated generally that although provisions usually exist 
for assessing fines for violation of regulations, the regulations are in their 
nature such that observance of the rule is the desired result rather than 
punishment for violation. 

The methods of enforcement instituted by the governmental body are: 


(1) Prosecution for violation 
(2) Direct police action 

(3) Denial of required permits 
(4) Injunction. 


The possible methods of enforcement instituted by private individuals 
are: 


(1) Complaint resulting in prosecution 

(2) Complaint to administrative officer or board 
(3) Mandamus directed to administrative officer 
(4) Injunction. 


* Tu. Rev. Srat., c. 24, § 73-3; c. 34, § 152k; c. 15%, § 48.26 (1953). 
* Id., c. 24, § 73-4; c. 34, § 152k.1; c. 15%, §§ 48.27, 48.28. 
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Enforcement by the Governmental Body 


The method of enforcement by prosecution for violation of an ordi- 
nance of a city is by complaint made by the building inspector, or other 
officer charged with enforcement, to a Justice of the Peace.’ In the case 
of violation of a county ordinance, complaint could be made to the county 
court.38 The County Zoning Act provides for designation of an officer to 
enforce the ordinance ** and fine and imprisonment for violation.*° Viola- 
tions of airport zoning may also be prosecuted and punished by fine.*! 

Enforcement by direct police action is effective, and in my opinion 
should be used more often in cases where the violation is clear and beyond 
any question. While all of the enabling legislation offers the various regulat- 
ing bodies other forms of relief through the courts, which will be set forth 
in this article, it is believed that in the case of clear violation these other 
remedies are too slow and too expensive. The reluctance of courts to com- 
pel removal of structures, once erected, makes it imperative that enforcing 
officers use methods which will preserve the status quo. If there is a ques- 
tion of a validity of the ordinance this procedure may compel the party 
seeking relief to bring suit for injunction. Direct police action may be had 
by arrest with a warrant or, if the violation continues in the presence of the 
officer, by arrest without a warrant.‘ Perhaps an additional caution should 
be observed that the legal department of the body involved should outline 
the clear cases for the administrative body. 

The third method above mentioned, the denial of required permits, is 
a sufficient deterrent to violation by the majority of persons. All cities of 
any size require building permits for original building and for remodelling 
of any substantial character. Typical zoning ordinances of cities require 
submission of building or remodelling plans or certificates of occupancy or 
compliance with zoning regulations prior to issuance of the building permit. 
While this has not been a customary procedure in the past in reference to 
counties, the County Zoning Act now authorizes an ordinance requiring ap- 
plication for a permit to build or alter.** Airport zoning regulations are also 


*"Id., c. 79, § 16. 

*1d..¢. 37, § 177. 

* Id., c. 34, § 152k. 

“TId., § 1520. 

“TId., c. 15%, § 48.34. 

“ Violation of a municipal ordinance is a “criminal offense” within the contempla- 
tion of the statute on arrest. Int. Rev. Start., c. 38, § 657 (1953). In The People v. Edge, 
406 Ill. 490, 92 N.E.2d 359 (1950) the Supreme Court of Illinois so held in reference to 
violation of a parking ordinance by “obstructing an alley.” The county zoning statute 
makes violation of the regulations a misdemeanor punishable by fine and imprisonment. 
Itt. Rev. Start., c. 34, § 1520 (1953). The Airport Zoning Act makes violation of the regu- 
lations a misdemeanor but prescribes punishment by fine only. Itt. Rev. Srar., c. 15%, 
§ 48.34 (1953). 

“Tu. Rev. Srat., c. 34, § 152k. (1953). 
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authorized and in certain instances required by statute to institute a system 
of permits for erection or alteration of structures.*4 

The fourth method of enforcement by the governmental body is by 
complaint for injunction. This is specifically authorized by statute in refer- 
ence to cities, villages, and incorporated towns.*® “Proceedings in equity,” 
which effectively means suit for injunction, are authorized by the County 
Zoning Act.*® Injunctive relief is also specifically authorized by the Airport 
Zoning Act.*? 


Enforcement by Individuals Affected 


An individual who is affected by a violation of zoning regulations may 
sign a complaint for such violation or may complain to the appropriate en- 
forcement agency in order to institute a prosecution for violation or such 
other action as the enforcing agency may see fit to institute. 

Enforcement of the ordinance by an individual affected may mean en- 
forcement of the issuance of a proper permit to him or the denial of a permit 
to one to whom a permit should be denied. Mandamus is the ordinary 
remedy to compel the enforcement of a clear right which it is the duty of 
a public officer to perform. This is true where a city official refuses a per- 
mit required by law.*® However, if one desires to use mandamus to compel 
action it should be kept in mind that exhaustion of administrative remedies 
is a preliminary necessity, unless a portion of the ordinance itself is being 
attacked as invalid and such invalidity is the basis of the refusal. The zoning 
act in reference to cities, villages, and towns provides that the board of ap- 
peals shall hear and decide appeals from “. . . any order, requirement, de- 
cision, or determination made by an administrative official charged with 
enforcement of any ordinance adopted pursuant to this article.” 4° Similar 
language appears in the County Zoning Act as to review of determinations 
of administrative officials.®° Likewise, provision is made for review of such 
decisions of administrative officials by the board of appeals under the Air- 
port Zoning Act.® 

If the administrative appeal were successful and the official should still 
refuse to perform his duty, mandamus would of course be a proper remedy. 

If the Board of Appeals, on review of the decision of the administrative 
official, should affirm such official, then under the various statutes judicial 


“Id. c. 15%, § 48.23. 

* Id., c. 24, § 73-9. 

“ Td., c. 34, § 1520. 

*Id., c. 15%, § 48.34. 

“Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 (1933); People ex rel. Lind v. City 
of Rockford, 354 Ill. 377, 188 N.E. 446 (1933); United Artists Corporation v. Thompson, 
339 Ill. 595, 171 N.E. 742 (1930). 

“Iii. Rev. Srat., c. 24, § 73-3(D) (1953). 

© Id., c. 34, § 152k.3. 

"Id. c. 15%, § 48.29. 
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review should proceed by way of the Administrative Review Act.5? A 
recent appellate decision holds that if the only question involved is a ques- 
tion of law, a suit for declaratory judgment will lie even though the ad- 
ministrative review was not exhausted.*% 

Where the party seeking enforcement of the ordinance asks to have it 
enforced in favor of himself by denial of a permit to build sought by 
another or by revocation of a permit already granted, then mandamus 
would not appear to be an appropriate remedy. It has been held that man- 
damus does not lie to control the general enforcement of an ordinance and 
that it will not be used to undo that which has been done in granting a 
permit.54 

The proper original procedure for a party complaining of the issuance 
of a permit should be a complaint to the building inspector or other official 
in charge of enforcement, and in the event of failure to revoke, an appeal 
to the zoning board of appeals. If unsuccessful in the latter appeal a judicial 
review under the administrative review act would be in order. It is essential 
where parties other than the applicant for a permit consider themselves 
“4nterested” that such “interested” parties show of record their right to be 
heard. No person who was not a party of record to the proceeding can have 
a judicial review under the Administrative Review Act.™ It appears equally 
important that all persons who were parties of record in the administrative 
proceedings be made parties in the judicial review thereof.*® 

Interested individuals who are defined by the City Zoning Act as “... 
any owner or tenant of real property in the same contiguous zoning district 
as the building or structure in question . . .”; in addition to other remedies 
may institute suit for injunction to prevent or abate violation.®? In such case 
it is required that a copy of the complaint be served on the chief executive 
officers of the municipality at the time the suit is begun.5® A new note has 
been introduced in that in the event of a successful permanent injunction, 
plaintiffs may have reasonable attorney’s fees allowed as costs against the 
defendant. This provision may be held invalid as special legislation just as 
a similar provision in reference to mechanic’s liens was held to be special 
legislation.®® 

It should be remembered that in the event a temporary injunction is 


® As to cities, villages and towns, see Itt. Rev. Srat., c. 24, § 73-6.01 (1953). As to 
counties, see c. 34, § 152k.4. As to airport zoning, see c. 15%, § 48.30a. For judicial 
review, see c. 110, §§ 265-279. 

Deer Park Civic Ass’n v. City of Chicago, 347 Ill. App. 346, 106 N.E.2d 823 (ist 
Dist. 1952). 

“Board of Education v. Idle Motors Inc., 339 Ill. App. 359, 90 N.E.2d 121 (1st 
Dist. 1950). 

® Winston v. Zoning Board of Appeals, 407 Ill. 588, 95 N.E.2d 864 (1951). 

bid. 

Iii. Rev. Stat., c. 24, § 73-9 (1953). 

8 Ibid. 

* Ibid. Manowsky v. Stephan, 233 Ill. 409, 84 N.E. 365 (1908). 
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sought there is a great advantage in having the political subdivision as a 
plaintiff instead of interested landowners alone. The advantage is that since 
the plaintiff is a governmental body there is a good cause for excusing the 
filing of bond. Property owners who are not certain of the outcome of 
litigation would ordinarily be quite reluctant to furnish bond. 


Resisting Enforcement 


Enforcement of a zoning ordinance may be resisted by appeal from the 
decision of the enforcing officer of the zoning board of appeals, as herein- 
before stated. Judicial review of the findings of the zoning board of ap- 
peals may be had under the Administrative Review Act as stated above.*! 
The foregoing method may be used to test the interpretation of the regula- 
tions and may also be used to test the constitutionality of the regulations.® 

However, it does not appear that the Administrative Review Act of 
1945 ®8 provides the exclusive remedy for testing the validity of zoning regu- 
lations or resisting the enforcement of such regulations. Two decisions of 
the Supreme Court of Illinois, without discussion thereof, expressly approve 
a complaint for relief in equity and for injunction for the purpose of test- 
ing the validity of a zoning ordinance.®* 

It is my opinion that this right to test the validity of the ordinance 
generally and as to specific property by suit in equity for injunction against 
enforcement should remain. The normal administrative board in charge of 
zoning is not equipped to make a proper record in an individual case, whereas 
review by the route of the Administrative Review Act confines itself, as 
did the procedure by way of certiorari, to the record made below. The 
normal procedure in chancery, by way of reference to the master in 
chancery for a report, affords the best method of taking and preserving 
testimony in cases where the importance of the subject matter justifies such 
procedure. It should be kept in mind that rules applicable to the situation 
at hand apply to the smallest of municipal bodies as well as to the largest 
ones. Additionally, where the question is one of law and the administrative 
body has indicated that the reason for refusal to act is solely a question of 
the validity of the ordinance in question, it would seem futile to require 
exhaustion of the administrative remedies. 

For those inexperienced in such procedure it is suggested that adequate 
plats and photographs showing the location of the property sought to be 
used contrary to existing regulation, the nature of property in the vicinity 
of the land sought to be used, and especially the property facing it and 
immediately adjoining it, are of great assistance to the court. Also, testimony 


Itt. Rev. Stat., c. 24, § 73-3(D); c. 34, § 152k.3; c. 15%, § 48.29 (1953). 

* 1d, c. 24, § 73-6.01; c. 34, § 152k.4; c. 15%, § 48.30a. 

* Winston v. Zoning Board of Appeals, 407 Ill. 588, 95 N.E.2d 864 (1951). 

* Titi. Rev. Stat., c. 119, § 264 et seq. (1953). 

* Pringle v. City of Chicago, 404 Ill. 473, 89 N.E.2d 365 (1949); Braden v. Much, 
403 Ill. 507, 87 N.E.2d 620 (1949). 
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of competent real estate experts as to the value of the property for the use 
sought compared to its value as restricted is important. It is vital to have 
testimony as to the effect of the proposed change on the value of property 
in the vicinity. Traffic counts and testimony as to proximity of highways, 
parks, schools, hospitals, industries, and all other matters tending to show 
development trends are useful to the court. 


VARIATION ® 


Under this heading both variations to relieve hardship in reference to 
particular tracts of land and amendments of a more general nature are 
considered. 

The statutes apparently permit amendment of regulations and districts 
only by the legislative body of the political subdivision involved except 
in the case of a joint airport zoning board, but permit such subdivisions, as 
to all matters except airport zoning, to decide whether variations may be 
made by the zoning board of appeals alone or only with the subsequent 
action of the legislative body in the form of an ordinance. 

A reading of the City Zoning Act and the County Zoning Act in 
reference to amendments would indicate that the subject matter thereof 
refers to a change in district boundaries or a change in regulations of a 
general nature as opposed to a change which confines itself to certain real 
estate owned by an individual who desires relief as to a single tract of 
ground.®* However, since a common method of providing a relaxation of 
restrictions in reference to a particular tract of ground is a simple reclassifica- 
tion of the property from one type of district to another and since bound- 
aries of districts even as originally planned do not merely encompass con- 
tiguous territory in a district but in fact create “islands” which are con- 
tained within other districts, some difficulty is experienced in applying the 
distinction between “amending” the “districts” and “regulations” ® and 
“varying the application” of the regulations.” 


® See also Dallstream and Hunt, Variances, Exceptions and Special Uses, pp. 213 
to 241, supra. A portion of this section deals with material covered in more detail by 
the prior article but it is included here from the purely procedural viewpoint. 

* As to cities, see Int. Rev. Srat., c. 24, § 73-8 (1953). As to counties, see c. 34, 
§ 152m. As to airports, see c. 154%, § 48.19, which refers to amendments by the “legis- 
lative body of the political subdivision in question or by action of the joint board pro- 
vided for in Section 14.” 

* As to cities, see Int. Rev. Stat., c. 24, § 73-4 (1953). As to counties, see c. 34, § 
152k.1. As to airports, no mention is made of the legislative body on the section applicable 
to variances. See, c. 15%, § 48.24. Since there are cases where airport zoning is adminis- 
tered with other zoning there must also be cases in which variances in airport zoning 
regulations are made by ordinance. See, c. 15%, § 48.15. 

* See note 66, supra, and I. Rev. Srat., c. 24, § 73-4; c. 34, § 152m (1953). 

© Id., c. 24, § 73-8; c. 34, § 152m. 

 Id., c. 24, § 73-4; c. 34, § 152k.1. 
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The difficulty described perhaps accounts for the fact that the majority 
of city ordinances which I have examined provide for amendment and 
variation by ordinance.”! 

One can safely conclude that changes in regulations which affect all 
properties in a particular type of district and changes in boundaries affect- 
ing substantial areas are amendments within the meaning of the zoning 
statutes. As to such amendments in reference to cities, villages and towns, 
the amendment is made by ordinance and preliminary steps as follows are 
required by statute: 7 


(1) A hearing on the proposed amendment shall be held by a com- 
mission or committee designated by the corporate authorities. 

(2) Notice of the time and place of hearing shall be given not less 
than fifteen nor more than thirty days by publication in one or 
more newspapers published in the municipality or, if none, then 
in a newspaper of general circulation in the municipality, or if the 
municipality is less than 500 and no newspaper is published there- 
in, then by posting in three prominent places in the municipality. 

(3) If written protest is filed by twenty per cent of the owners 
whose property is affected, or by twenty per cent of the front- 
age immediately adjoining or across the alley, or by twenty per 
cent of the frontage directly opposite the frontage proposed 
to be altered, the amendment shall not be passed except by a 
favorable vote of two-thirds of all aldermen or trustees of the 
municipality. 


The Supreme Court of Illinois has held that the committee or com- 
mission to which reference is made as a preliminary step is any committee 
designated by the council and need not be a zoning commission such as 
that required for original enactment.”* This is true whether the amendment 
is narrow or comprehensive.” 

As to counties, amendments and boundary changes of the more general 
nature just above described are also made by ordinance of the county board 
and the following preliminary steps are required by statute: * 


(1) A hearing shall be held by the zoning board of appeals. 


™ Rockford, Illinois Revised Zoning Ordinance of 1950, § X refers only to “Changes 
and Amendments” which are made by ordinance. Peoria, Illinois Permanent Zoning 
Ordinance, § 136-24 (revised, June 9, 1942) provides for change of ordinance. Cham- 
paign, Illinois Zoning Ordinance, No. 872 (approved, August 29, 1950) provides for 
five separate instances of variation by the Zoning Board of Appeals (Art. XVI, § 3) 
and provides separately for all other amendments to the regulations and districts (Art. 
XX); this latter by ordinance. Bloomington, Illinois Zoning Ordinance (1941) permits 
variation by the Zoning Board of Appeals but uses the language of the statute (ILL. Rev. 
Srat., c. 24, § 73-4 [1953]) in describing “variation.” 

"Iii. Rev. Srat., c. 24, § 73-8 (1953). 

* 2700 Irving Park Building Corp. v. Chicago, 395 Ill. 138, 69 N.E.2d 827 (1946). 

* bid. 

* Tuy. Rev. Stat., c. 34, § 152m (1953). 
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(2) Notice of the time and place of hearing shall be given not less 
than fifteen days prior to the hearing in an official paper or 
paper of general circulation in such county. 

(3) If the amendment affects the entire county, the hearing may be 
held in the county court house. 

(4) If the amendment affects a particular township (or road district) 
the hearing shall be held in each township (or road district) 
affected. 

(5) In the event of written protest by the owners of twenty per cent 
of the frontage to be altered or twenty per cent of the frontage 
immediately adjoining or across the alley therefrom, or twenty 
per cent of the frontage directly opposite the frontage to be 
altered, or if the property be within one and one-half miles of a 
zoned municipality by the city council, president or trustees of 
the zoned municipality, then such amendment shall not pass with- 
out a three-fourths vote of all members of the county board. 


As to airport zoning amendments and boundary changes of general 
nature as aforesaid except those made by the Department of Aeronautics, 
the legislative body of the political subdivision involved or the joint airport 
zoning board may make them after the following preliminary steps pre- 
scribed by statute: 7 


(1) A public hearing shall be held. 

(2) Notice of the time and place of hearing shall be published fifteen 
days in advance in a newspaper of general circulation in the 
political subdivisions involved or, if none, then in a newspaper 
of general circulation in the county of the political subdivision. 


Apparently the hearing in such case is conducted by the body author- 
ized to make the changes or amendments.” 

In case of doubt whether a change in the boundaries of districts or 
regulations in the nature of an amendment is involved rather than a varia- 
tion in the application of the regulations, the doubt should unquestionably 
be resolved in favor of the procedure used for amendments.”® 

Exceptions to regulations which do not change the name or label of the 
district and by reason thereof do not change the boundaries of any district 
and which neither change a general regulation nor change all of the regu- 
lations of a given district as to the property sought to be excepted, unques- 
tionably constitute variations and not amendments. It is becoming more 
common for zoning boards of appeals to permit specific uses which are in 
fact exceptions to the uses permitted in the district as defined in the ap- 
plicable zoning ordinance without permitting the accompanying uses ordi- 


Id. c. 15%, § 48.19. 

" Ibid. 

* Procedure provided in Inx. Rev. Stat., c. 24, § 73-8 (1953) for cities; c. 34, § 152m 
for counties; and c. 15%, § 48.19 for airports. 
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narily found with the specific use sought. For example, in a given ordinance, 
the use regulations applicable to a “Neighborhood business district” may 
permit retail stores, taverns, filling stations, bakeries, dry cleaning receiving 
stations, barber shops, and other similar uses. Upon the hearing it appears 
that the applicant for change of use desires a small retail store and such ap- 
plicant submits plans therefor which harmonize with the neighboring 
structures. Also, upon the hearing interested property owners state that they 
have no objection to the plans presented but they have serious objections to 
a filling station, tavern, or bakery. The zoning board of appeals may deny 
a reclassification to “neighborhood business district” but may authorize 
construction of the building sought by the applicant and use for a retail 
store. This is a true variation. 

In the case set forth above the procedure for cities, villages, and in- 
corporated towns will depend upon the choice which the municipality has 
made in the general zoning ordinance. The statute authorizes a municipality 
to delegate supervision of such changes entirely to the zoning board of 
appeals.”® The statute also provides that the municipality may require such 
changes to be made by ordinance.®° However, even if such changes are to 
be made by ordinance, the proposed changes must first be referred to the 
zoning board of appeals for public hearing thereon.*! 

In case of variation by either the zoning board of appeals alone or by 
the legislative body after hearing before the zoning board of appeals the 
following procedural requirements obtain: *? 


(1) Notice of the time and place of public hearing must be published 
in one or more newspapers published in the municipality not 
more than thirty nor less than fifteen days before the hearing or 
if no newspaper is published in the municipality, then in a news- 
paper of general circulation in the municipality, provided that in 
municipalities under 500 population, where no newspaper is pub- 
lished, posting in three prominent places will suffice. 

(2) The notice shall contain the location for which variation is re- 
quested and a brief statement of the nature of the variation. 

(3) A finding of fact must be made specifying the reason for the 
variation, if recommended. 


In case of variation by municipal ordinance after report of the zoning 
board of appeals, the corporate authorities may adopt the variation or refer 
the matter back to the zoning board of appeals, provided that if the zoning 
board of appeals fails to recommend the variation, it shall not be adopted 


* ILL. Rev. Stat., c. 24, § 73-4 (1953). 
8 Ibid. 
5! [bid. 
@ Ibid. 
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except upon a favorable vote of two-thirds of the aldermen or trustees of 
the municipality.®* 

Variations in reference to county zoning ordinances are authorized 
by statute to be provided for in the regulations to be made either by the 
zoning board of appeals or by the county board after hearing before the 
zoning board of appeals.** In either case there must be the following pre- 
liminary steps as provided by statute: * 


(1) A hearing before the zoning board of appeals. 

(2) Notice of the time and place of hearing published in a newspaper 
of general circulation in the county at least fifteen days before 
the hearing. 

(3) The notice must contain the particular location and a brief state- 
ment of what the proposed variation consists. 

(4) A finding of fact must be made specifying the reason for making 
the variation. 


Where a variation of a county zoning ordinance is to be made by 
ordinance the county board may adopt the proposed variation or refer 
the matter back to the zoning board of appeals, provided that no variation 
which fails to receive the recommendation of the board of appeals shall be 
passed without a favorable vote of three-fourths of the members of the 
county board.*¢ 

The statute in regard to variances of airport zoning regulations allows 
an application to the Department of Aeronautics when it has prescribed the 
regulations or to the board of appeals in all other cases.** It should be noted 
that if airport zoning regulations have in fact been incorporated in a 
comprehensive zoning ordinance of a political subdivision,®* the procedure 
in reference to variation within the subdivision should apply. 

In selection of methods of providing for variation, counsel should take 
into consideration the decisions which have cast some doubt on the propriety 
of variation without the action of the legislative body of the subdivision, 
that is, variation by action of the zoning board of appeals alone. Two cases 
decided by the Supreme Court of Illinois under an earlier form of the por- 
tion of the statute referring to variation held that the section conferred 
legislative power on an administrative body and was therefore in violation 
of the Constitution of the State of Illinois.6° The statute now requires the 
zoning board of appeals to accompany any variation by a finding of fact 


® Ibid. 

* Id., c. 34, § 152k.1. 

* Ibid. 

* Ibid. 

"Id. c. 15%, § 48.24. 

Id. § 48.15. 

®Speroni v. Board of Appeals, 368 Ill. 568, 15 N.E.2d 302 (1938); Welton v. 
Hamilton, 344 Ill. 82, 176 N.E. 333 (1931). 
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specifying the reason for the variation.” However, the Supreme Court of 
Illinois has not finally passed upon the validity of that portion of the statute 
granting power to create variations by action of the zoning board of appeals 
alone.®! 

I believe that there can well be a distinction between legislation and 
fact finding. If there is in fact a “particular hardship” ® in the application 
of the rules, the ordinance which is sought to be varied may itself be an 
unconstitutional deprivation as applied to the individual case, and there 
would appear to be no reason why a fact finding body could not make that 
discovery. Where, however, the variation is of such substance as to amount 
to legislation, the only safe procedure is amendment by ordinance. Amend- 
ment by ordinance and variation by ordinance have been specifically sus- 
tained by our Supreme Court.* 

The Supreme Court of Illinois has also, by specific statement, taken 
note of a problem which daily confronts the zoning authorities. As pre- 
viously pointed out in this article the parties involved may have no objec- 
tion to a particular use and the particular use sought may not injure the 
surrounding property, whereas opening the classification to all uses of the 
appropriate district for the use sought would be definitely harmful. The Su- 
preme Court recently said: 


“There is this difference, which we deem advantageous to appellants, 
that by granting a variation the village board restricted the use of the 
property to a particular purpose, whereas, if they had amended the 
ordinance reclassifying the property in question, such property could 
be put to any use permitted by the ordinance in the zone in which such 
property would have been placed.” 


Variations and amendments to airport zoning regulations may have 
such a different substantive character that administrative procedures would 
be more favored than in the case of other types of zoning. Substantially, air- 
port regulations are safety regulations and as such present a narrower ques- 
tion of fact than that presented by other zoning regulations. 


SOME SPECIAL ASPECTS OF JUDICIAL REVIEW 


In seeking judicial review of actions of political subdivisions having 


Titi. Rev. Stat., c. 24, § 73-4 (1953); Downey v. Grimshaw, 410 Ill. 21, 101 N.E. 
275 (1951). 

** Downey v. Grimshaw, supra note 90. For a history of the section (ILL. Rev. Srat., 
c. 24, § 73-4 [1953], see: Ill. Laws 1921, p. 180; Ill. Laws 1923, p. 268; Ill. Laws 1933, 
p. 288. The commission appointed to revise the Cities and Villages Act states that the 
cases of Welton v. Hamilton, and Speroni v. Board of Appeals, supra note 89, are not 
authority for the validity of the section as presently worded. See SmirH-Hurp ILL. 
ANN. Srat., c. 24, § 73-4 (1942), “Commission Notes.” 

* Int. Rev. Srat., c. 24, § 73-4; c. 34, § 152k.1 (1953). 

* Downey v. Grimshaw, 410 Ill. 21, 101 N.E.2d 275 (1951). 

* Td. at 30, 101 N.E.2d at 279-280. 
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charge of zoning, careful consideration must be given to a number of 
problems. They are: 


(1) What are the methods of judicial review? 

(2) Must administrative review be exhausted? 

(3) What is a proper record for administrative review? 

(4) May constitutional questions be raised by the route of adminis- 
trative review? Must such questions be so raised? 

(5) Does review of the lower court decision on validity of a regula- 
tion entitle one to a direct appeal to the Supreme Court of Illi- 
nois? 


In answer to the first question above it may be stated that, depending 
upon the manner in which the question arises, the methods of judicial review 
are: 


(1) Resisting a suit for penalty under an ordinance. 
(2) Resisting a suit for injunction under an ordinance. 
(3) Mandamus to compel issuance of a permit. 

(4) Declaratory judgment. 

(5) Suit to enjoin enforcement. 


The first two are obvious and it seems clear that practically any question 
concerning construction, application or validity of the regulation may be 
raised. The third method has been previously discussed under the section 
of this article entitled enforcement. The method of declaratory judgment, 
including in such procedure the production of testimony, has been success- 
fully employed.® Suit to enjoin enforcement has been successfully employed 
and approved. 

In answer to the second question whether administrative review must 
be exhausted it should probably be stated that it depends somewhat on how 
the issue arises, and somewhat on the nature of the issue. If one has sought 
a variation through administrative channels and has failed to pursue this 
remedy there is some danger of loss of remedy even on questions of validity, 
if the remedy is not pursued.®? It would seem that if one has sought relief 
through administrative channels on questions not involving the validity of 
the ordinance he may be required to exhaust the administrative remedy. 
However, since in most cases repeated applications may be made to the 
administrative authority, the loss may not be serious in the long run. The 
approval by the court of injunctive and declaratory judgment procedure 
would seem to make it clear that one who believes an ordinance to be in- 
valid need not first apply to have it corrected.®* 


*® Trust Co. of Chicago v. City of Chicago, 408 Ill. 91, 96 N.E.2d 499 (1951). 
* Pringle v. City of Chicago, 404 Ill. 473, 89 N.E.2d 365 (1949). 

* Park Ridge Fuel Co. v. Park Ridge, 335 Ill. 509, 167 N.E. 119 (1929). 

* See Phipps v. City of Chicago, 339 Ill. 315, 171 N.E. 289 (1930). 
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In reference to the third question the Supreme Court has made it clear 
that one who seeks to pursue the administrative channels must preserve a 
sufficient record at all stages.® If the administrative body preserves no rec- 
ord the proceeding is ineffective, and the circuit court has no jurisdiction to 
commence a trial de novo.1° Where the record is insufficient the case should 
be remanded. 

In reference to the fourth question, as to whether constitutional issues 
may be raised by administrative review, our Supreme Court has said that 
they may.'©? Enough has been said previously to indicate that it is not es- 
sential that constitutional issues be raised by administrative review pro- 
cedure. 

As to the final question of whether review of a lower court decision on 
validity of a regulation entitles one to direct appeal to the Supreme Court 
of Illinois, that would seem to depend upon whether the validity of a 
municipal ordinance is involved and whether such fact is certified by the 
trial judge.1°? It has been held that a County Zoning Ordinance is not a 
“Municipal Ordinance” within Illinois Revised Statutes 110, Section 199, 
authorizing direct appeal to the Supreme Court of Illinois. Whether a 
county. regulation could be so clearly violative of constitutional rights as to 
involve a question of freehold or give other constitutional basis for direct 
appeal has not been squarely raised.'°* There is a serious question in most 
cases as to whether the thing conplained of is not rather an application or 
construction which results in a taking without due process. In such case 
there would be no right of direct appeal.1% 


CONCLUSION 


Since nearly every case concerning zoning regulations involves prop- 
erty of an individual and nearly every case involves a changing situation 
and since the type of evidence that can be mustered to support a particular 
contention is so varied, one could not hope, within the scope of an article 
such as this, to do more than furnish a basis for thought as to the choice 
of procedures applicable to the particular case. 


® Strohl v. Macon County Zoning Board of Appeals, 411 Ill. 559, 104 N.E.2d 612 
(1952). 

1 Ibid. 

** Rock Island Metal Foundry v. City of Rock Island, 414 Ill. 436, 111 N.E.2d 499 
(1953). 

*® Winston v. Zoning Board of Appeals, 407 Ill. 588, 95 N.E.2d 864 (1951). 

#8 Winnebago County v. Harrington, 391 Ill. 267, 63 N.E.2d 6 (1945), appeal 
transferred, 329 Ill. App. 344, 68 N.E.2d 619 (2d Dist. 1946). 

** Winnebago County v. Harrington, 391 Ill. 267, 63 N.E.2d 6 (1945). In this case 
the court points out that the due process question was not raised in the trial court. 

** Dube v. Allman, 396 Ill. 470, 72 N.E.2d 180 (1947), appeal transferred, 333 Ill. 
App. 538, 77 N.E.2d 855 (1st Dist. 1948). 











AIRPORT ZONINGTt 


BY J. NELSON YOUNG * 


AIRPORT ZONING is the regulation of the use of land surrounding an 
airport to prevent the creation of physical hazards and obstructions in the 
air space approaches to the airport. It consists primarily of regulating the 
height of structures on a graduated basis beginning at the airport boundary 
and extending a radius of two miles from the ends of the runways and land- 
ing strips. The most restrictive limitations apply in the areas immediately 
adjacent to the airport and these are gradually relaxed until the outer 
boundaries of the approach area are reached.! A cross section perspective 
of the zoned area suggests a “shallow bowl.” ? In addition to the limitations 
imposed upon the height of structures, restrictions are also placed upon 
land uses in the approach areas which would unduly interfere with visibility 
and radio communications. 


DIFFERENCE BETWEEN AIRPORT ZONING AND 
COMPREHENSIVE ZONING 


Airport zoning differs from comprehensive zoning in its immediate ob- 
jective. Comprehensive zoning involves the allocation of land uses in the 
entire area of a municipality according to an over-all integrated plan for 
the benefit of the whole community. The territory of a municipality is 
surveyed with reference to the particular needs of a community for resi- 
dential, commercial and industrial areas. The land within the city is then 
allocated to fill these respective needs. A comprehensive zoning ordinance 
cannot be designed without due consideration of existing land uses, but its 


*]J. NELSON YOUNG. B.S. 1938, L.L.B. 1942, University of Illinois; 
Certified Public Accountant (Illinois); Professor of Law, University of 
Illinois. 


tIn the preparation of this article, the author has drawn heavily upon a previous 
excursion into this field. See: Young, Airport Zoning, Aeronautics Bull. No. 4, Univ. 
of Ill., Institute of Aviation (1948). 


*The height regulations under an airport zoning ordinance are tailored to the 
glide ratios prescribed by the Civil Aeronautics Administration. The CAA standard 
glide ratio for instrument landings is 50 to 1. On this basis a plane must travel 50 feet 
horizontally to descend one foot. Consequently, any structure in the approach area of 
the airport should not exceed in height 49 of its distance from the landing boundary 
of the field. Applying this requirement, a building erected 5,000 feet from the field 
should not exceed 100 feet in height. 

* Bassett, Can the Circle of Land Surrounding an Airport be Zoned Under the 
Police Power to Regulate Heights of Buildings?, 6 PLANNING AND Civic ComMENT No. 
1, p. 9 (1940). 
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principal purpose is not to maintain and preserve the present use of any 
particular land. 

Airport zoning on the other hand is directed toward effectively 
maintaining the current use of certain land as an airport. This is not to say 
that the zoning regulations essential to the protection of an airport do not 
benefit the whole community. On the contrary, community benefits are 
inherent in these regulations. Promotion of the community welfare is the 
essential factor in the adoption of comprehensive zoning ordinances and this 
is equally true of airport zoning ordinances. 


FUNCTION OF AIRPORT ZONING 


Airport zoning serves a two-fold function. The obvious or direct func- 
tion is to prevent the creation of physical hazards in the air space approaches 
to an airport. The need for safe and unobstructed approaches is apparent. 
An airport surrounded by tall buildings, smoke stacks, radio towers or heavy 
smoke producing industries would be useless except for very small planes 
and helicopters. Prevention of these interferences is essential to the preser- 
vation of the huge public and private investment in airport facilities. In the 
interest of public safety, maintenance of unobstructed approach zones is a 
condition precedent to the approval of an airport by the Civil Aeronautics 
Administration for use by licensed commercial planes. 

The other and less patent function of airport zoning is to prevent the 
legal obstructions to the operation of an airport which are frequently 
initiated by adjacent property owners. These obstructions take the form of 
actions by adjacent property owners for damages or applications for in- 
junctions to prevent the flight of aircraft over their lands or to enjoin the 
operation of airports adjacent to their properties. This type of obstruction 
is a potential hazard which can be eliminated by effective airport zoning. 
An incident which occurred in recent years in the Philadelphia area pro- 
vides an apt illustration of the need for airport zoning. In 1944, a neighbor- 
ing farmer, by obtaining an injunction restraining the flight of airplanes 
over his land below one hundred feet, made it impossible for commercial 
planes to use the Allentown Airport. As a result, commercial service to 
Philadelphia was discontinued by the airline using these airport facilities.? 

No attempt will be made herein to analyze or consider the many cases 
which have dealt with the question as to whether an adjoining landowner 
is entitled to judicial relief against the operation of an airport or the flight 
of aircraft over his land on the basis of trespass, nuisance, or wrongful tak- 
ing of one’s property. These cases have been thoroughly considered else- 
where.‘ For our purpose, it is sufficient to observe that the adoption of air- 


* Farmer’s Injunction Closes Allentown Airport to United, 7 AMERICAN AVIATION 
No. 22, p. 27 (1944). 

*RuyNe, AIRPORTS AND THE Courts, C. VII (1944); German, The Conflicting 
Interest of Airport Owners and Nearby Property Owners, 20 Kan. City L. Rev. 138 
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port zoning regulations should eliminate the basis for these various con- 
tentions provided the regulations are reasonable and the flight of aircraft 
through the air spaces above established height limitations are conducted 
in a manner consistent with the operational requirements of the planes 
and the safety of the residents below. 


OBSTRUCTIONS REQUIRING REGULATION 


The obstructions to the air space approaches of an airport which may 
be regulated by airport zoning fall into four general classifications: structural 
hazards, visibility hazards, communication hazards, and traffic hazards. 
Structural hazards which directly interfere with the passage of planes 
through air space are the principal objects of regulation through airport 
zoning. These consist of buildings, towers, power lines, trees, or any struc- 
tures or fixtures on adjacent land which project into the paths traveled by 
planes approaching or leaving an airport. 

Activities in the surrounding areas which interfere with the visibility 
of the airport from approaching planes also require regulation. These in- 
clude uses of adjoining property which create gases, smoke, dust and glare 
in the atmosphere encompassing the airport. Communication hazards are 
closely akin and involve activities in adjacent areas which create electrical 
interferences with radio communications between planes and the airport. 

A more recently recognized hazard which could be dealt with through 
airport zoning is that of traffic interference which results from the improper 
location of additional airports in the vicinity of existing facilities. Unless 
additional airports are located at a sufficient distance, planes using the newly 
established airports may obstruct the approach areas of existing fields. With 
proper statutory authorization, the location of future airport facilities could 
be effectively restricted through airport zoning regulations.® 


(1952); Hunter, The Conflicting Interests of Airport Owner and Nearby Property 
Owner, 11 Law & Contemp. Pros. 539 (1946); Leavitt, The Landowner Versus the 
Airport, 50 W. Va. L.Q. 145 (1947); Mace, Ownership of Airspace, 17 U. or Cin. L. 
Rev. 343 (1948); Noel, Airports and Their Neighbors, 19 TENN. L. Rev. 563 (1946). 

* The following is an illustration of an airport zoning regulation of this type and 
is taken from the proposed zoning ordinance for Tucson Municipal Airport No. 2, 
dated April, 1947: 

“Section 6. SPACING ADJACENT AIRPORTS. (a) Within a radius of eight (8) 
miles from the center of Tucson Municipal Airport No. 2 no airport of Class I or 
greater, as hereinafter defined, shall be established unless permit therefor shall have 
been applied for and granted, in accordance with the provisions of this Ordinance. 

(b) Except as otherwise provided, the minimum distance between Tucson 
Municipal Airport No. 2 and any other airport hereafter established, measured from 
center to center, shall be not less than provided in the following schedule: 

Distance from Tucson 


Class of Other Airport Municipal Airport 
I 5 miles 
II 6 miles 
Il 7 miles 


IV 8 miles 
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Alternative Methods of Regulating Obstructions 


Various methods of regulating obstructions in the air space approaches 
of airports are either available or have been proposed. These should be noted 
in appraising the efficacy of local airport zoning regulations. 

Marking and Lighting. Marking and lighting obstructions in the area 
is one method but it merely alleviates the danger, it does not eliminate the 
hazard. Structures, although adequately marked and lighted may render 
an airport useless to larger planes. 

Way of Necessity. A theory has been propounded which would re- 
quire the adjacent property owner to keep the air spaces above his land 
free of obstructions to the ingress and egress of aircraft to an airport. This 
theory is based on the proposition that use of the airways is comparable to 
the use of the public highways. If one owns land which is cut off from a 
public highway by surrounding property he is deemed to have an easement 
by necessity over certain adjoining land to the public highway. By analogy, 
it has been suggested that to reach the public airways, airplanes should be 
accorded unobstructed air passage over the lands surrounding an airport.® 
There has been no acceptance of this theory and consequently it provides 
no basis for protecting airport approaches.” 


(c) Airport classification for the purpose of this Ordinance shall be in accord with 
the following schedule: 


Length of Longest Runway Class 
Under 3300 I 
3300 ft. to 4300 ft. II 
4300 ft. to 5300 ft. III 
Over 5300 ft. IV 


(d) Exceptions to the spacing requirements hereinbefore provided in this section 
may be granted by the Board of Adjustment, which is hereby authorized to allow lesser 
distances between Tucson Municipal Airport No. 2 and any other airport proposed 
to be established, but only after public hearing duly held in accord with the provisions 
of this Ordinance, and where, owing to special conditions, the Board of Adjustment 
duly finds that a literal enforcement of these provisions would result in unnecessary 
hardship and such variance would not be contrary to the public interest. 

“Prior to granting any such exception or variance, the Board of Adjustment shall, 
for the purpose of study and recommendation, refer the matter to the Civil Aeronautics 
Administration and to any aviation commission, airport zoning commission, and to any 
local planning body having jurisdiction within the area affected. 

“If any of the aforementioned bodies to whom the matter shall have been referred 
does not within forty-five (45) days transmit a report to the Board of Adjustment, then 
it shall be deemed to have approved the proposal, provided, however, that upon re- 
quest of any said body, the Board of Adjustment shall grant a reasonable extension of 
such time. 

“In granting such exception or variance the Board of Adjustment shall impose 
special conditions which will ensure that the public interest is maintained.” 

®* Newman, Airports and a Way of Necessity, 1 Air L. Rev. 458 (1930). 

™The theory has been criticized on the basis of a weakness recognized by its 
proponent, namely, that an easement by necessity is premised on tracing title to a com- 
mon vendor. This is rarely possible in the case of an airport and the surrounding area. 
Rohlfing, The Airport Approach, 4 Air L. Rev. 144 (1933). 
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Injunction Against Obstructions. Injunction to eliminate obstructions to 
air space approaches is available in some instances. For example, “spite” ob- 
structions which are purposefully erected to interfere with planes using an 
airport can be eliminated through the injunctive process on the ground that 
they constitute public nuisances.® The availability of this remedy is obviously 
limited, however, and consequently it could not be relied upon as a method 
of maintaining unobstructed air space approaches. 

Expansion of Airport Area. The area of an airport could be extended 
so that planes can leave and approach the airport boundaries at heights well 
beyond the range of obstructions. This method would be effective, but the 
financial burden of this type of protection would be prohibitive. 

On this point it is interesting to note that it is recommended in the 
Report of the President’s Airport Commission that “no new airport should 
be planned without clear, and, if possible, level areas at least 1,000 feet wide 
and at least one-half mile long beyond each end of the dominant runways. 
These areas should be incorporated within the boundaries of the airport.” ® 
This is considered a minimum expansion of the airport “to reduce the danger 
from accidental over-runs on landings, or from aborted take-offs.” Expan- 
sion of the area of an airport, even to this extent, would entail a substantial 
additional investment. 

Acquisition of Avigation Easements. Acquisition of easements of flight 
over surrounding property provides another possibility. It is an effective but 
costly method. Its application presents extremely difficult problems of valu- 
ation. After the easement has been granted, the property owner will gener- 
ally retain substantially all his property and will be in a position to continue 
to devote it to most ordinary uses. 

The formula for valuation of an avigation easement is the difference 
between the value of the land before and after the grant of the easement. 
The War Department has followed this procedure in connection with the 
establishment of military air fields. Valuation of these easements has been 
determined with reference to the highest and best use to which the property 
might be devoted.° 

Federal Regulation. It has been proposed that the Federal government, 
in the exercise of the commerce, war, and postal powers, adopt a national 
program of airport zoning. The most recent attempt to extend Federal 
jurisdiction in this area occurred in 1952 with the introduction of a bill in 
Congress “to authorize the Secretary of Commerce to remove obstructions 
or hazards to air navigation, [and] to prevent future obstructions or haz- 


° E.g. United Airports Co. of California, Ltd. v. F. R. Hinman, 1940 U.S. Av. Rep. 
1 (S.D. Cal. 1939). 

® REPORT OF THE PRESIDENT’S AIRPORT COMMISSION, THE AIRPORT AND ITs NEIGHBORS 
7 (1952). 

For a discussion of the problems of valuation of avigation easements, see: Fabian, 
Cowley and Hart, Appraising the Right of Flight, 12 AppratsaL JouRNAL pp. 9-13; 127- 
131; 245-252 (1944). 
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ards to air navigation. . . .” 11 The bill authorized the Secretary to promul- 
gate regulations limiting the height, type of construction, and nature of oc- 
cupancy to which future structures or objects of natural growth may be ex- 
tended or built in the approach areas of an airport. If adequate protection 
could not be afforded by regulation, the bill authorized the acquisition of 
property rights to accomplish the desired objective. It is generally conceded 
that the Federal government has the constitutional authority to regulate the 
height of structures and objects of natural growth and uses which would 
tend to create hazards in the air space approaches of an airport.!? There is 
doubt, however, as to whether this authority extends to regulation of the 
nature of the occupancy of areas surrounding an airport so as to restrict, 
for example, residential uses of land within the approach areas.'® 

Whether the responsibility for airport zoning should be assumed by 
the Federal government or left to state and local governmental units is a 
basic policy decision. Since the problems inherent in airport zoning are es- 
sentially local with each airport presenting its own peculiar circumstances, 
it seems preferable that this matter be left in the hands of state and local 
authorities. Those who have investigated the problem have generally con- 
cluded that zoning by the state and its political subdivisions provides the 
most satisfactory solution." 


> 


LEGAL BASIS FOR AIRPORT ZONING 


Although airport zoning dates back to 1928,!5 there have been no de- 
cisions as yet specifically sustaining regulations of this type. To establish the 
validity of airport zoning three principal issues must be resolved. First, does 
airport zoning constitute a proper extension of the police power of the 
state? Second, has there been a delegation of authority to the local govern- 
mental body promulgating the regulations? And third, assuming an affirma- 
tive answer to the first two questions, do the limitations imposed upon the 
use of adjacent property meet the test of reasonableness? 


1S. 3129, 82d Cong. 2d Sess. 

* Smylie, Constitutionality of Federal Airport Zoning, 12 Gro. Wasn. L. Rev. 1 
(1943). 

* Note, Federal Control of Land to Protect Airport Approaches, 48 Nw. U. L. 
Rev. 343 (1953). 

“The Report of the President’s Airport Commission contains the following state- 
ment: “It is recommended that the responsibility for zoning be left with the States and 
their political subdivisions, at least for the present, and until they have had a full 
opportunity to cope with the problem under adequate Federal guidance.” Supra note 
9, at 9. 

* The County of Alameda, California is credited with the distinction of being the 
first governmental unit to adopt an airport zoning ordinance. The ordinance adopted in 
December, 1928, provided that no obstruction more than fifty feet high should be 
erected within 1000 feet of the boundary of any public airport within the county. 
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Extension of the Police Power 


Like comprehensive zoning, airport zoning is founded upon the police 
power of the state as regulations necessary for the promotion and protection 
of the public health, safety, and general welfare. In determining whether this 
is a proper extension of the police power, two questions arise. Do these regu- 
lations bear a substantial relation to the public health, safety, and general 
welfare? Is the public interest such that it is reasonable to impose restrictions 
upon the use of property adjacent to an airport without compensating the 
owner for the resulting loss in value? The decision involves weighing the 
respective interests of the public and the individual. A strong case can be 
made on general considerations without reference to judicial precedents. 
Air transportation has become an increasingly important avenue of com- 
merce and the public has an unlimited stake in its further development. The 
mail, passenger and freight services provided by air transport facilities are 
a boon to every community. Immeasurable economic and social progress 
has universally attended the development of the various methods of trans- 
portation and air transport is no exception. Furthermore, the public has a 
huge investment in publicly owned airport facilities. In ruling upon the ex- 
penditure of public funds in the acquisition and development of airports, the 
courts have recognized the public interest in air transportation and have 
held that the expenditures are for a public purpose.'® In sustaining the 
exercise of the power of eminent domain in the acquisition of publicly 
owned sites, the courts have classified airports as public utilities.17 Another 
factor which cannot be ignored is the relation of airport facilities to our 
national defense. These considerations can only warrant the conclusion that 
promotion of the public welfare is inherent in the protection afforded air- 
ports in the adoption of zoning regulations. 

A more direct basis for extension of the police power in this area is the 
promotion of the public safety. With the increasing number of airplanes 
and the increasing number of air passengers, unobstructed approaches to air- 
ports are essential to the safety of not only the air-minded public but also 
those residing, working, or traveling in the areas surrounding airports. 
Hazards to airplanes approaching an airport also constitute hazards to the 
safety of the people in adjacent areas. The exercise of the police power for 
the purpose of protecting and promoting the public health and safety has 
generally met with public approval. 

Turning to the decisions we find ample authority to sustain this exten- 
sion of the police power. The most onerous restrictions imposed under air- 
port zoning regulations are those limiting the height of structures. But limi- 


*® E.g., People v. Wood, 391 Ill. 237, 244-248, 62 N.E.2d 809, 813-815. (1945). 

" E.g., Burnham v. Mayor and Aldermen of Beverly, 309 Mass. 388, 35 N.E.2d 242 
(1941). Various governmental units are authorized by statute to exercise the power of 
eminent domain in the acquisition of airports. See Itt. Rev. Srat., c. 15%, §§ 71, 90 
(counties); c. 24, § 24-2 (cities and villages); c. 105, §§ 8-10, 327a (parks) (1953). 
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tations upon the height of structures is no innovation in the realm of public 
regulation. At the turn of the century, the legislature of Massachusetts 
adopted a statute regulating the height of buildings in the City of Boston.'* 
The city was divided into two districts: one consisting of the commercial 
area; and the other, the residential area. In the former, no building could 
be erected at a height exceeding one hundred twenty-five feet above the 
grade of the street; in the latter, no building could exceed eighty feet in 
height. The districts were to be defined by a commission appointed by the 
mayor. In the following year the legislature, subject to specific limitations, 
authorized the commission to allow variances in particularly defined border 
areas.1® The validity of the statute was challenged in a mandamus action 
which followed the commission’s refusal to grant a permit for a building 
which exceeded the specified height limitations. In sustaining the statute as 
a proper exercise of the police power, the court commented as follows upon 
the general validity of regulations limiting the height of structures.?° 


“In the exercise of the police power the Legislature may regulate and 
limit personal rights and rights of property in the interest of the public 
health, public morals and public safety... . 

“The erection of very high buildings in cities, especially upon nar- 
row streets, may be carried so far as materially to exclude sunshine, 
light and air, and thus to affect the public health. It may also increase 
the danger to persons and property from fire, and be a subject for 
legislation on that ground. These are proper subjects for consideration 
in determining whether, in a given case, rights of property in the use 
of land should be interfered with for the public good.” 


These and other unrelated regulations affecting the use of land within 
a metropolitan area were the prelude to comprehensive zoning. In like man- 
ner the decisions sustaining the validity of isolated regulations such as the 
height limitations in Welch v. Swasey 7 laid the footings for the validation 
of comprehensive zoning approximately two decades later. An integral part 
of any comprehensive zoning ordinance are the regulations imposing height 
limitations in the various areas. For example, in Village of Euclid, Ohio v. 
Ambler Realty Co.,?? the leading case sustaining comprehensive zoning, the 
entire area of the village was divided into three classes of height districts. 
In class H-1, buildings were limited to a height of 2% stories or 35 feet; in 
class H-2, to 4 stories, or 50 feet; in class H-3, to 80 feet. In upholding the 
zoning regulations which included use and area districts in combination 
with height districts, the court commented as follows: 78 


® Mass. Laws 1904, c. 333. 

® Mass. Laws 1905, c. 383. 

*° Welch v. Swasey, 193 Mass. 364, 372, 79 N.E. 745 (1907), aff'd, 214 U.S. 91, 29 
Sup. Ct. 567 (1909). 

1 Ibid. 

* 272 US. 365, 47 Sup. Ct. 114 (1926). 

3 Id. at 388, 47 Sup. Ct. at 118. (Italics added.) 
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“There is no serious difference of opinion in respect of the validity of 
laws and regulations fixing the height of buildings within reasonable 
limits, the character of materials and methods of construction, and the 
adjoining area which must be left open, in order to minimize the danger 
of fire or collapse, the evils of overcrowding and the like, and excluding 
from residential sections offensive trades, industries and structures likely 
to create nuisances.” 


The power of the state and its political subdivisions to regulate the 
height of structures in the promotion of the public welfare is well estab- 
lished and provides a solid foundation for validation of airport zoning regu- 
lations. In a recent Illinois decision the court fully recognized this power 
with the following statement: *4 


“The power to regulate the height of a structure is an exercise of the 
police power. All private property is held subject to a reasonable exer- 
cise of that power. It is the law that the State may, in the exercise of 
the police power, authorize a city or village to impose regulations which 
limit the height of buildings or structures to be erected where such 
regulation is reasonably necessary for the protection of the public 
health, the public safety, or the public welfare.” 


Delegation of Authority 


Granting that airport zoning is within the broad sweep of the state’s 
police power, a question remains as to whether this authority has been con- 
ferred upon the local governmental units. Since the powers of the political 
subdivisions are derived from the state, it is essential that there be a delega- 
tion of authority to the local governmental bodies to act in this field. In the 
only airport zoning case to be decided by a court of last resort, the regula- 
tions were held invalid because there had been no enabling statute authoriz- 
ing airport zoning by local authorities.** The peculiar problems of airport 
zoning create doubt as to whether the grant of authority to adopt general 
zoning ordinances is sufficiently broad to include airport zoning. Further- 
more, to the extent that the airport or approach areas are located beyond 
its territorial limits, the municipality is without authority to regulate in the 
absence of a legislative grant. 

To resolve all doubts in favor of the existence of the power and to 
grant authority where it is obviously lacking, most of the states including 
Illinois have adopted enabling statutes expressly conferring authority upon 
the municipalities. This legislation is in large measure the result of the 
vigorous activity of the National Institute of Municipal Law Officers and 
the Civil Aeronautics Administration which for a number of years have 
jointly sponsored a model airport zoning statute.?® The Illinois statute is 


* Federal Electric Co. v. Zoning Board, 398 Ill. 142, 147, 75 N.E.2d 359, 362 (1947). 
* Yara Engineering Corp. v. City of Newark, 132 N.J.L. 370, 40 A.2d 559 (1945). 
*°’The NIMLO-CAA model statute is hereinafter referred to as the “model” statute. 
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patterned upon this model act.27 As will be noted at another point, the 
Illinois statute grants airport zoning authority on an alternative basis to 
the various local and state bodies. 


Meeting the Test of Reasonableness 


The last hurdle and probably the most difficult is whether the restric- 
tions placed upon the use of adjacent property constitute an unlawful 
taking of that property. If an attempt were made to apply airport zoning 
regulations retroactively against existing obstructions, the regulations would 
undoubtedly be held unreasonable and amount to an unlawful taking of 
property.?® To avoid this error, the airport zoning statute specifically pro- 
hibits retroactive application of the restrictions.2® The concern as to validity 
lies then in the prospective application of the regulations and turns on 
whether the restrictions are reasonable. 

Airport zoning restrictions by their nature necessarily constitute an 
interference with recognized property interests and may adversely affect 
the value of the land in the surrounding areas. This has also been true of 
comprehensive zoning regulations. But the fact that zoning regulations may 
depreciate the value of the landowner’s property does not render the regu- 
lations invalid.®° The crucial question is whether the regulations in the light 
of the public interest, unreasonably limit or restrict the property owner in 
the use of his property in relation to presently existing uses in the area and 
to the potential uses to which the property may be devoted. 

If any of the areas surrounding an airport which are to be zoned are 
relatively fully developed, the maximum height limitations in those areas 
must necessarily conform to general existing uses. For example, if land is 
located in an area improved with buildings seventy per cent of which are 
eighty feet in height, an airport zoning limitation of sixty feet upon future 
structures to be erected in the area would be unreasonable. In this case, the 
existence of structures of a height of eighty feet is so general as to establish 
the permanent character of the neighborhood. Consequently a height limi- 
tation of sixty feet in the area would serve no reasonable purpose but would 
be wholly arbitrary and constitute an unlawful taking.*4 

If the area to be zoned is undeveloped agricultural land, there are no 


Iii. Rev. Stat., c. 154% §§ 48.1-48.37 (1953). 

*® F.g., Adams v. Kalamazoo Ice & Fuel Co., 245 Mich. 261, 222 N.W. 86 (1928). 

* The statute provides that “such zoning regulations shall not limit any existing 
use or require the reduction of the height of any existing structure without the owner’s 
consent or the payment of just compensation for damages or loss resulting therefrom.” 
Inv. Rev. Srat., c. 15%, § 48.13 (1953). Another provision authorizes exercise of the 
power of eminent domain to remove existing obstructions. /d., § 48.33. 

® Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365, 47 Sup. Ct. 114 (1926). 

"Decisions under comprehensive zoning ordinances have held invalid zoning 
regulations which restrict the development of property to uses which are contrary to 
the established character of the neighborhood. E.g., State Bank & Trust Co. v. Wilmette, 
358 Ill. 311, 193 N.E. 131 (1934). 
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existing structural uses by which the framers are bound. In that case con- 
sideration must be given to potential future uses. An airport does not operate 
in seclusion. There must be adequate housing facilities in the area for those 
employed at the airport and adequate commercial establishments to meet 
the demands of residents and air travelers. In other words, the need for 
future community development in the region of the airport must be recog- 
nized and the airport zoning regulations must permit the reasonable develop- 
ment of surrounding land for residential and commercial purposes. 

In the only case concerned with the validity of height restrictions under 
an airport zoning ordinance, it was held that a regulation which limited 
structures in certain areas to a height of five feet was unreasonable and in- 
valid as an unlawful taking of property without compensation.*? To meet 
the test of reasonableness, airport zoning restrictions should permit most of 
the ordinary uses to which land may be devoted. It seems likely that a 
court in determining the minimum permissible use—the maximum permis- 
sible restriction—would turn to the comprehensive zoning ordinances. The 
maximum height restrictions under these ordinances customarily permit the 
construction of two-story structures or structures of a height of approxi- 
mately thirty-five feet.** A height regulation of this type would permit the 
use of the surrounding land for practically all ordinary uses to which land 
may be devoted—agricultural, residential, commercial, business, or manu- 
facturing—subject, of course, to any comprehensive or other airport zoning 
restrictions which might be applicable. At the same time the approach zones 
of the airport would be adequately protected. This would achieve a reason- 
able balance between the interest of the public in unobstructed air space 
approaches and the interest of the individual in the use of his land.*4 


POLITICAL SUBDIVISIONS AUTHORIZED TO ADOPT 
AIRPORT ZONING REGULATIONS 


Many airports and approach areas are geographically located wholly or 
partly beyond the territorial limits of the owning or operating municipality. 
To afford adequate protection for the approaches to these airports it has 
been necessary to grant extraterritorial authority to zone. Since airport zon- 
ing is a delegated authority, the statute must be carefully scrutinized to 
determine which political units have the power to act. The Illinois statute 
goes beyond the model statute in this respect and contains a substantially 


* Mutual Chemical Co. v. Mayor and City Council of Baltimore, 1939 U.S. Av. 
Rep, 11 (Cir. Ct. No. 2 Balt., Jan. 25, 1939). 

* Note the provisions of the comprehensive zoning ordinance which were in ques- 
tion in Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365, 47 Sup. Cr. 114 
(1926). 

“On this point it is interesting to note that an avigation easement over adjacent 
land to begin at 25 feet was held to have no value where local zoning regulations pro- 
hibited the erection of structures thereon in excess of 25 feet in height. United States 
v. 357.25 Acres of Land, 55 F. Supp. 461 (W.D. La. 1944). 
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broader delegation of authority. Delegation to the various political subdivi- 
sions under the Illinois statute may be summarized as follows: 

(1) A political subdivision having an airport hazard area within its 
territorial limits may adopt regulations applicable to the hazard area which 
is within or which extends not more than two miles beyond its territorial 
limits. There is no requirement in this provison of the statute that the zon- 
ing body be either the owner or operator of the airport. 

(2) A political subdivision which owns or controls an airport located 
wholly or partly outside its territorial limits may adopt regulations which 
extend not more than two miles from the boundaries of the airport.** 

(3) Where an airport hazard area is located within the territorial limits 
of two or more political subdivisions, all the political units concerned, in- 
cluding the governmental unit which owns the facilities may create a joint 
airport zoning board to adopt zoning regulations extending not more than 
two miles from the boundaries of the airport.37 

(4) Until the local political subdivisions have acted, the Department 
of Aeronautics may adopt, administer, and enforce airport zoning regula- 
tions to protect the approach areas of an airport.*® 


AIRPORT ZONING STANDARDS 


The character of the area surrounding an airport varies from com- 
munity to community. Consequently it is impracticable to include specific 
height and use limitations in the enabling statute which shall be applied to 
the adjacent areas of every airport zoned throughout the state. With one 
exception, the Illinois statute follows the model statute and reserves to the 
adopting governmental body sole authority to determine the regulations 
particularly adaptable to the airport zoned. 

The act provides that “all airport zoning regulations . . . shall be reason- 
able and none shall impose any requirement or restriction which is not 
reasonably necessary to effectuate the purpose of this Act.” It is further 
provided that the factors to be considered in adopting appropriate regula- 
tions are “the character of the flying operations expected to be conducted 
at the airport, the nature of the terrain within the airport hazard area, the 
character of the neighborhood, and the uses to which the property to be 
zoned is put and adaptable. . . .” °° 


* Tri, Rev. Stat., c. 15%, § 48.13 (1953). 

* Tbid. 

Id. § 48.14. 

* Id. § 48.17. Joseph K. McLaughlin, Director, Department of Aeronautics, State 
of Illinois, has informed the author that the Department has not yet found it necessary 
to exercise its authority to zone. Through the stimulus of the Department, however, 
substantial progress has been made in the zoning of airports by local authorities 
throughout Illinois. 

* Tit. Rev. Srat., c. 15%, § 48.21 (1953). 
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The limitation upon the power of the local authorities applies to regu- 
lations limiting the height or location of public utility structures. These 
regulations must be approved by the Illinois Commerce Commission.*® It 
should also be noted that the Department of Aeronautics is charged under 
the statute with the responsibility of preparing an airport approach plan for 
each publicly owned airport in the state in accordance with the standards 
indicated above.*! To effectuate these plans it is provided that the zoning 
regulations adopted for a publicly owned airport shall conform thereto.* 


ZONING FOR PRIVATELY OWNED AIRPORTS 


Zoning for publicly owned airports can be readily justified but some 
question arises with respect to privately owned fields. Where privately 
owned airports are operated for the benefit of the public, however, the 
same considerations which support zoning for publicly owned fields are 
applicable. The Illinois statute, following the model statute, authorizes 
zoning of all airports “utilized or to be utilized in the interest of the public” 
for the landing and taking-off of aircraft.‘ 


PROCEDURES GOVERNING THE ADOPTION, ADMINISTRA- 
TION AND ENFORCEMENT OF AIRPORT 
ZONING REGULATIONS 


Necessary machinery for the adoption and administration of airport 
zoning regulations has been provided by statute. As a safeguard, adequate 
procedures have been included for the protection of property owners. 
These provisions assure full consideration of the property owners’ views 
and tend to promote the acceptance of the zoning regulations. The pro- 
cedures established for airport zoning parallel these which have been de- 
veloped in the area of comprehensive zoning.** 


Adoption of An Airport Zoning Ordinance 


The statute prescribes the procedural steps to be followed in the adop- 


© Tbid. 

“Id. § 48.12. “An airport is ‘publicly-owned’ if the portion thereof used for the 
landing and taking-off of aircraft is owned, operated, controlled, leased to or leased by 
the United States, any agency or department thereof, this State, or any other State, or 
any municipality or other political subdivisions of this State or any other State, or any 
other governmental body, public agency or other public corporation.” Jd. § 48.2. 

“Td. § 48.16. 

“Td. § 48.2. 

“ The Department of Aeronautics should be contacted for assistance and guidance 
in the initial stages of airport zoning. The Department has available for distribution a 
mimeograph collection of materials on Airport Zoning Law and Procedure which was 
prepared jointly by the Committee on Aeronautical Law, Illinois State Bar Association 
and the Department of Aeronautics. It outlines the procedural steps to be followed 
and includes suggested forms. 
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tion of an airport zoning ordinance. These are designed to provide ade- 
quate opportunity for adjacent property owners to be heard with respect to 
the proposed regulations and are outlined chronologically as follows: 


(1) The governing body of the political subdivision or the joint airport 
zoning board appoints an airport zoning commission of two or more persons 
to consider and recommend the airport zoning regulations for initial adop- 
tion.* 

(2) The commission prepares a preliminary report and holds at least 
one public hearing thereon prior to filing its final report.*® In the case of a 
publicly owned airport, the proposed zoning regulations are based upon and 
must conform to the airport approach plan prepared upon request by the 
Department of Aeronautics. 

Notice of hearing on the preliminary report must be published not 
more than thirty days nor less than fifteen days before the scheduled hear- 
ing.*7 Publication must be in a newspaper having a general circulation in the 
political subdivisions in which the airport hazard area is wholly or partly 
located. If there is no local paper, then publication may be in a newspaper 
having a general circulation in the county in which the political subdivision 
is located. 

(3) After a hearing upon the preliminary report the commission files 
its final report with the governing body of the political subdivision or the 
joint airport zoning board. No action to adopt the zoning regulations can 
be taken until the commission has filed its final report.*® 

(4) Prior to adoption of the proposed zoning regulations, a petition 
must be filed with the Illinois Commerce Commission and an order ob- 
tained concurring in the regulations as they affect public utility structures.*® 

(5) The governing body or the joint airport zoning board may act upon 
the final report of the airport zoning commission without further public 
hearing. However, if public hearings are held, there must be prior public 
notice as indicated in (3) above.5° 


Administration of Airport Zoning Regulations 


As required by statute, responsibility for administering airport zoning 
regulations is vested in an administrative agency designated in the ordinance 
adopted by the legislative body. To perform the administrative function, 


“Id. § 48.20. It is provided in this section of the statute that “where a city plan 
commission or comprehensive zoning commission already exists, it may be appointed as 
the initial airport zoning commission.” This would be the preferable procedure where 
circumstances permit since it would achieve maximum coordination of local zoning 
and planning efforts. 

* Ibid. 

“Id. § 48.19. 

Id. § 48.20. 

“ Id. § 48.21. The Department of Aeronautics is represented at all these hearings. 

°° Id. § 48.20. 
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the regulations may either (1) create a separate agency, or (2) designate 
any board or governing body or existing agency of any political subdivi- 
sion adopting the regulations or participating in the creation of a joint 
airport zoning board.®! Where the Department of Aeronautics promulgates 
the regulations, the statute provides that the Department shall act as the 
administrative agency. 

Zoning regulations are made effective through a permit system author- 
ized by statute.52 A permit must be applied for and obtained from the ad- 
ministrative officer in all cases as a condition precedent to the erection, re- 
pair, or alteration of any structure in the area zoned. Permits may be issued 
only if the construction, repair, or alteration is in conformance with zoning 
restrictions. Permits for repair or alteration of existing non-conforming uses 
may be issued only if the hazards created by those structures are not in- 
creased. If a non-conforming structure, tree, or use has been abandoned or 
more than eighty per cent destroyed, it may be repaired or reconstructed 
only in conformity with the zoning restrictions. The validity of a provision 
of this type has been generally established in connection with comprehensive 
zoning ordinances.®* 


Variances and Administrative Appeals 


Strict application of the airport zoning regulations may in some in- 
stances result in the imposition of a burden upon the property owner which 
is incommensurate with the benefit accruing to the public. In other cases 
the property owner may conclude that the administrative agency or officer 
is improperly applying the zoning regulations to his property. To resolve 
these conflicts the statute provides for the creation of a Board of Appeals. 

The Board is created by the body adopting the regulations and is em- 
powered to hear appeals from the orders or decisions of the administrative 
officer and to rule upon applications for variances from the zoning regula- 
tions.5 Where a zoning board of appeals exists under a comprehensive zon- 
ing ordinance, it may be designated as the Board of Appeals for purposes 
of the airport zoning regulations. If not, a separately constituted Board may 
be created consisting of five members each of whom is appointed for a term 
of three years.5> The personnel of the Board must be divorced from the 
administration of the zoning regulations.*® 


5 Id. § 48.26. For example, the Civic Memorial Airport Authority is the adminis- 
trative agency for the ordinance relating to the Madison County airport, whereas the 
Macon County Superintendent of Highways is the administrative officer for the regula- 
tions pertaining to the Decatur Municipal Airport. In the former case, the zoning regu- 
lations were adopted by the Civic Memorial Airport Authority; in the latter, by the 
Board of Supervisors of Macon County. 

* Id. § 48.23. 

5 F.g., DeVito v. Pearsall, 115 N.J.L. 323, 180 Atl. 202 (1935). 

*Tll. Rev. Stat., c. 154%, § 48.27 (1953). 

Id. § 48.28. 

8 Id. § 48.26. 
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The Board of Appeals may authorize a variance from the zoning regu- 
lations “where a literal application or enforcement of the regulations would 
result in practical difficulty or unnecessary hardship and the relief granted 
would not be contrary to the public interest but do substantial justice and 
be in accordance with the spirit of the regulations and this Act... .” 57 The 
statute provides that “reasonable conditions” may be imposed upon any 
variance granted and specifically authorizes the imposition of a condition 
that the political subdivision be permitted to mark and light the approved 
structure. 

Appeals to the Board from the administrative agency by any person, 
governing body of the political subdivision or the Department of Aero- 
nautics must be taken within a reasonable time as established by the rules of 
the Board.5* Appeal is perfected by filing with the agency from which the 
appeal is taken and with the Board a notice of appeal specifying the grounds 
upon which the appellant relies. The administrative agency upon receipt of 
the notice of appeal is required to transmit to the Board all papers con- 
stituting the record upon which the action appealed from was taken. An 
appeal to the Board shall stay the action of the administrative agency unless 
the latter certifies that imminent peril to life or property would result. But 
the Board may, even in this situation, stay the action of the administrative 
agency after notice and upon due cause shown. A hearing shall be afforded 
within a reasonable time after public notice and notice to the parties. The 
Board may affirm or reverse, wholly or partly, or modify the determination 
of the administrative agency. Adequate documentation of its proceedings are 
to be kept and made available as public records.*® 


Judicial Review 


The decision of the Board of Appeals is reviewable by the courts in 
accordance with the procedures established by the Administrative Review 
Act.® However, this is not the exclusive remedy. As in the case of compre- 
hensive zoning, judicial relief may be obtained by defending criminal or 
civil actions brought to enforce the regulations or by the affirmative actions 
of mandamus, declaratory judgment or injunction. The remedial aspects 
are fully discussed in a preceding article.*! 


Enforcement 


The enforcement provisions of the Illinois statute provide two remedies 


Id. § 48.24. 

Id. § 48.29. 

* Id. § 48.28, 

© Id. § 48.30a. 

® Graham, Legislative, Administrative, and Judicial Procedure in Zoning, supra at 
p. 242. 
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—one criminal and the other civil.** The criminal provisions make it a mis- 
demeanor punishable by fine of not more than $200 to violate the act or 
any regulations or orders adopted thereunder. Each day a violation con- 
tinues after notice is treated as a separate offense. The other and more ef- 
fective remedy is a suit to specifically enforce the particular regulations. 


PROVISIONS OF AIRPORT ZONING ORDINANCES 


In the preparation of an airport zoning ordinance the draftsman will 
find the model ordinance prepared by the National Institute of Municipal 
Law Officers particularly helpful. These materials are available to the officials 
of municipalities which are members of that organization. The Department 
of Aeronautics also has available copies of the zoning ordinances which have 
been adopted by the Civic Memorial Airport Authority of Madison County 
and by the Coles County Airport Authority. No attempt will be made here- 
in to cover in detail the numerous provisions of an airport zoning ordinance. 
Many of the provisions are procedural in nature and incorporate in sub- 
stantial measure the governing sections of the statute. The provisions re- 
lating to height and use restrictions are the most troublesome, however, 
and warrant particular comment. 


Establishing Zones and Height Limitations 


The principal task in the preparation of the ordinance is to define and 
identify the areas in which the height limitations are to be imposed. These 
areas will be determined in accordance with the airport approach plan pre- 
pared by the Department of Aeronautics. Using the ordinance for the Civic 
Memorial Airport of Madison County, Illinois, as a basis, we find that the 
surrounding area is divided into four classes consisting of the following: 
instrument approach zone; non-instrument approach zone; transition zone; 
and turning zone. These areas are defined in Section 3 of the ordinance and 
the applicable height limitations are prescribed in Section 4, both of which 
are fully set forth in the following footnote. 


Iii. Rev. Srat., c. 1544, § 48.34 (1953). 


*® “Section 3. Zones. In order to carry out the purposes of this ordinance, all of the 
land within the boundary of the Civic Memorial Airport Authority, and lying within 
an area extending not more than two (2) miles beyond the landing area of the Civic 
Memorial Airport, and which is encompassed by a boundary described by a series of 
arcs with a radius of two (2) miles each having its center located at the end of the 
nearest runway or landing strip at the longitudinal centerline, and extending between 
the angular bisectors of adjacent runways or landing strips. Said areas and boundaries 
are shown on the Civic Memorial Airport Approach Plans, approved by the State of 
Illinois, Department of Aeronautics, dated February 21, 1950, consisting of 4 sheets, 
copies of which are attached to this ordinance, incorporated herein, and made a part 
hereof by reference. The various zones used therein are hereby established and defined as 
follows: 


“(a) Instrument Approach Zone. An instrument approach zone is established at 
each end of the NS Runway, on said airport, for instrument landing and takeoff. Such 
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The respective “approach zones” fan outward from the ends of the 
runways to the boundary of the area zoned and on the map resemble the 
spokes of a wheel. The areas between these spokes are designated turning 
zones. The most restrictive height limitations are imposed upon structures 
and trees in the “approach zones.” In the “turning zones” a maximum height 
limitation of 150 feet is permitted. The “transition zones” lie between the 
inner areas of the approach zones and the turning zones. The inner areas of 


zone shall comprise all of the airspace extending from the earth to the plane of the 
turning zone, and which is bounded by the vertical projections of the boundaries of 
the Approach Plane as shown on the said Approach Plans for instrument runway. 

“(b) Non-instrument Approach Zone. A non-instrument approach zone, is estab- 
lished at each end of the NW/SE landing strip and NE/SW landing strips on said 
airport for non-instrument landing and take-off. Such zone shall comprise all of the 
airspace extending from the earth to the plane of the turning zone, and which is 
bounded by the vertical projections of the boundaries of the Approach Plane as shown 
on the said Approach Plans. 

“(c) Transition Zones. A transition zone is hereby established to embrace the air- 
space extending from the earth to the plane of the turning zone, lying adjacent to 
each instrument and non-instrument approach Zone as contoured and indicated on the 
said Approach Plans. 

“(d) Turning Zone. A turning zone is hereby established embracing all of the 
airspace extending from the earth not included within the instrument and non- 
instrument Approach Zones and Transition Zones but which is contained within the 
vertical projections of the outer boundary of the Turning zone. This outer boundary 
is described by a series of arcs with a radius of two (2) miles each having its center 
located at the end of the nearest runway or landing strip. All areas, planes and zones 
established by this Section shall be as indicated on the said maps attached hereto, and 
made a part of the ordinance anything in the foregoing sub-section to the contrary 
notwithstanding. (Sheet 5 is submitted as a guide for ascertaining proximity of zones 
to established objects and property lines by approximation and anything thereon 
shown shall be subject to actual survey by reference to the matters shown on sheets 1 
to 4 inclusive.) 

“Section 4. Height Limitations. Except as otherwise provided in this ordinance, no 
structure or tree shall be erected, altered, allowed to grow, or maintained in any zone 
created by this ordinance to a height in excess of the height limit herein established for 
such zone. The datum plane for measurement of such heights, except as otherwise 
specified, shall be the elevation of the nearest point on the longitudinal centerline of 
the nearest runway or landing strip as the case may be. For purposes of this regulation, 
the height limits shown on Sheet 3 or 4 of attached Civic Memorial Airport Approach 
plans, together with the designations listed below, are hereby established for each of 
the zones in question. 

“(a) Approach Plane (Instrument Runway).—One (1) ft. in height for each 
fifty (50) ft. in horizontal distance from the ends of the runway to a maximum height 
of 150 ft. above the highest point on the landable area. 

“(b) Approach Plane (Non-instrument Runway). One (1) ft. in height for each 
forty (40) ft. in horizontal distance from the ends of the landing strips to a maximum 
height of 150 ft. above the highest point on the landable area. 

“(c) Transition Plane. One (1) ft. in height for each seven (7) ft. of horizontal 
distance, having a profile perpendicular to the extended runway or landing strip 
longitudinal centerlines, beginning at the flared sides of the approach plane, and ex- 
tending to a maximum height of 150 ft. above the highest point on the landable area. 

“(d) Turning Zone. 150 ft. above the highest point on the landable area. 

“(e) Airport Elevation. The highest point on the landable area for this airport is 
545 ft. above mean sea level.” 








SUMMER | AIRPORT ZONING 279 


the approach zones are those where the maximum height limitations are 
less than 150 feet. The height restrictions in the transition zones provide for 
a gradual outward increase on a 7 to 1 slope from the edge of the approach 
zone to a height of 150 feet, thus forming the boundary of the adjacent 
turning zone. It will be noted that the ordinance for the Civic Memorial 
Airport does not provide a description of the respective zones in metes and 
bounds. Rather, it incorporates by reference the various zones as delineated 
on the airport approach plan approved by the Department of Aeronautics. 


Use Restrictions 


The restrictions upon land uses which are likely to create visibility and 
communication hazards also present some difficulty. The ordinance for the 
Madison County Civic Memorial Airport contains the following provision 
which was taken from the model ordinance: 


“Section 5. Use Restrictions. Notwithstanding any other provisions of 
this ordinance, no use may be made of land within any airport approach, 
transition or turning zone in such a manner as to: 


“(a) Create unreasonable electrical interference with radio communi- 
cation between the Airport and aircraft; or unreasonably interfere 
with electronic navigational aids that may at the time of such inter- 
ference be established for the Airport; 

“(b) make it difficult for flyers to distinguish between airport lights 
and others. 

“(c) Result in glare in the eyes of flyers using the Airport; 

“(d) impair visibility in the vicinity of the Airport; 

“(e) or otherwise endanger the landing, taking-off or maneuvering of 
aircraft.” 


As previously noted, future airports, if not located at an adequate 
distance from an existing facility, may create traffic hazards which will 
seriously obstruct the use of the airport for which zoning regulations are 
being prepared.® Certainly the establishment of a new airport in unreason- 
able proximity to an existing airport constitutes a land use which should be 
subject to restriction. Under the Illinois statute, however, airport zoning 
regulations generally may not extend more than two miles from the airport 
boundaries.® Consequently, it is not possible to adequately control the 
location of additional airports through zoning regulations. The Department 
of Aeronautics, however, which regulates the establishment of airports 


% See text comment supra p. 263 and the excerpt from the proposed ordinance for 
Tucson Municipal Airport No. 2 supra note 5. 

® Where the airport is located wholly or partly within the territorial limits of the 
zoning body, the zoning regulations may extend more than two miles from the airport 
boundaries. This is due to the fact that in this case the statute authorizes zoning within 
an area extending two miles beyond the territorial limits of the governmental unit 
rather than two miles from the airport boundary. Iti. Rev. Srat., c. 154%, § 48.13 (1953). 
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through the issuance of certificates of approval can effectively control this 
situation. The statutory standards which govern the Department’s exer- 
cise of authority clearly indicate that the location of existing airport facilities 
is a factor to be considered in ruling upon an application for a certificate of 
approval for a new airport.®* The zoning resolution for the Decatur Mu- 
nicipal Airport contains the following precatory provision on this point 
applicable to the location of airports within the area zoned: 


“Section 6. Adjacent Airport Spacing. Notwithstanding any provi- 
sions of this resolution, no airport or restricted landing area shall be 
established or maintained within any zone established by this resolu- 
tion without first having obtained a Certificate of Approval from the 
Department of Aeronautics, State of Illinois.” 


CONCLUSION 


Airport zoning by the local political subdivisions is the most effective 
and least expensive method of protecting the public interest in safe and un- 
obstructed air space approaches to airports. Civic and aeronautical leaders, 
municipal authorities, and planning officials and their legal counselors should 
press for immediate adoption of airport zoning regulations in those areas 
where this forward step has not yet been taken. 


* Id. § 22.42. 
"Id. § 22.48. 














THE FUTURE OF ZONING 


BY CHARLES M. KNEIER * 


THE URBANIZATION of the United States can be accounted for in 
large part by our modern industrial system. People move to cities because 
the opportunities for producing goods and providing services are greater 
than in rural areas. The city is, however, not only a place in which people 
work but a place in which they live. The government of the city has as one 
of its important functions the providing of conditions for industry and 
trade under which goods may be produced efficiently and economically. 
And it is the city government which makes urban living, during both work- 
ing and non-working hours, tolerable at least, and insofar as possible de- 
sirable. 

Zoning is a means or tool by which cities have attempted to achieve 
these objectives. As we look to the future the question arises as to whether 
zoning has potentialities thus far unused to make the city a more efficient 
place in which to live and to make a living. Are further or different regu- 
lations of the individual in the use of his property so as to promote the 
welfare of the many wise, feasible, and legal? 

If zoning has unused potentialities then these are some of the develop- 
ments we may expect in the future. And if there have been mistakes, either 
as to policy or as to administration, we may expect to see cities profit from 
experience. Where cities are faced with unsolved and troublesome problems, 
such as traffic congestion and premature neighborhood deterioration, we 
may expect the use of all means, including zoning, to meet the situation. 
Since cities use the method of experimentation or trial and error in meeting 
problems, some indication of the future of zoning may be gained from a 
consideration of pioneering or new uses being made of zoning to meet cur- 
rent problems. If these prove successful we may expect their adoption and 
use by other cities. What new approaches to current problems are being 
tried through zoning and with what success? 

In the past there has been a tendency to look upon zoning as something 
apart from the city plan, rather than as the “back-bone of urban planning.” 


* CHARLES M. KNEIER. A.B. 1922, M.A. 1924, Ph.D. 1926, University of 
Illinois; J.D, 1937, University of Michigan; Professor of political science, 
University of Illinois; Chairman of the Department of Political Science, 
University of Illinois (1948-1953); Acting Director of the Institute of 
Government and Public Affairs (1948-1950); Director of Research for 
the Illinois Legislative Council (1938-1939); member of the National 
Municipal League; author of numerous books and articles. 


* Babcock, The Illinois Supreme Court and Zoning: A Study in Uncertainty, 15 
U. or Cut. L. Rev. 87 (1947). 
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More emphasis should be placed in the future upon the relationship of zon- 
ing to a comprehensive city plan, including schools, parks and recreation, 
transportation and traffic, public utilities, and street uses.2 A zoning ordi- 
nance which is a part of a city plan will not only be more effective but 
should, and probably will, receive more favorable consideration by the 
courts.’ If we look upon zoning as “a legal tool for effectuating a rational 
land-use pattern for a community” its close relationship to the city plan 
becomes obvious.‘ In considering the situation in Chicago, the Metropolitan 
Housing Council has said: “In discussing problems of zoning it is essential 
not to lose sight of the fact that zoning is not an end in itself, but is a means 
of arriving at a systematic and economical pattern of land use as a part of 
planning for the entire city.” 5 

If cities use zoning as a legal tool to carry out a comprehensive city plan 
might we not hope that the courts will place less stress upon values—the 
relative value of property for commercial and residence uses— and more on 
the zoning ordinance as a part of a present and future plan for the orderly 
development of the city. The Supreme Court of Illinois has stated that a 
zoning ordinance “is designed to take care of the problems of the present 
as well as those of the future, to the extent that they can be reasonably 
anticipated.” ® May we not reasonably expect a more favorable reception 
for zoning in the courts, if in a patricular fact situation it can be shown that 
the zoning ordinance is an aspect of systematic governmental planning, and 
a means of insuring the better and more economical provision of municipal 
services, such as building schools, providing police protection, preventing 
and fighting fires, and better use of street facilities.’ 

The problem of areas of economic and physical decay has faced many 
cities and will face others in the future. In our larger cities people have 
been moving to the suburbs; and in our smaller cities, they have moved to 
the outskirts of the city. This decentralization of population has resulted in 
sick or blighted areas which cities are attacking by urban redevelopment 
and other methods.® Unfortunately the cure is often slow and very costly. 
Insofar as possible there should be a program in the future of prevention 
of further decay, as well as cure for that which has already developed. 


*“The interrelation between zoning and the community plan cannot be over- 
stressed. .. . There is no doubt that zoning is most effective when done in connection 
with a planning program looking to the adoption of a comprehensive master plan.” 
DEPARTMENT OF COMMERCE, STATE OF NEw York, ZONING IN New York 9 (1952). 

* Jd. at pp. 5-6. 

* Wacker, THE PLANNING FUNCTION IN URBAN GOVERNMENT 57-58 (2d ed. 1950). 

5 METROPOLITAN Housinc Councit, ZONING AND ZONING ADMINISTRATION IN CHICAGO 
15 (1938). 

® Mercer Lumber Co. v. Village of Glencoe, 390 Ill. 138, 60 N.E.2d 913 (1945). 

"WALKER, supra note 4 at pp. 57-58; CoMMITTEE ON BUILDINGS AND ZONING, CITY 
Councit or Cuicaco, REZONING CuIcaAco 12 (1952). 

®On the subject of urban redevelopment see, URBAN REDEVELOPMENT: PROBLEMS 
AND Practices (Woopsury ed. 1953); THe Future or Cities AND URBAN REDEVELOPMENT 


(Woopsury ed. 1953). 
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Zoning has potentialities—thus far largely unused—for retarding, if not 
stopping, the spread or development of blighted areas. The elimination of 
nonconforming uses after a limited-period use or amortization period 
offers promise in meeting this problem. 

In addition to providing a closer relationship of zoning to city planning, 
improved administration of the zoning plan should be emphasized in the 
hope that this may lead to a more favorable attitude on the part of the 
courts.!° As it is the hard cases that make the law, in too many cases it is 
the provision of a zoning ordinance that reaches the courts where there have 
been mistakes cither in the determination of policy or in administration. 
In many cases the mistake is one which should have been avoided. Cities 
should attempt in zoning to avoid these mistakes, to put the best foot 
forward, and to go into court with clean hands. 

What are some future improvements in the direction of improved ad- 
ministration of a zoning plan? One writer has referred to “flaws in planning 
and administration which have caused the Illinois Supreme Court to lose 
confidence in zoning.” Among the “flaws” listed as accounting for the un- 
favorable reception zoning had received in Illinois from the courts were 
“the general practice of overzoning a city for commercial and industrial 
uses while greatly underzoning for residential uses”; “ ‘spot zoning’—amend- 
ment of the zoning map to lower the restrictions on one small piece of 
property while the surrounding neighborhood remains subject to the prev- 
ious restrictions”; and the power and practice of boards of appeal in grant- 
ing “use variances.” ! 


° CALIFORNIA HousiING AND PLANNING AssocIATION, A CHART FOR CHANGING CITIES 
11 (1944). 

* Babcock, supra note 1. The major weaknesses of zoning ordinances and their ad- 
ministration have been stated to be: “(a) the over-zoning of relatively high-income uses; 
(b) the failure to prohibit residential construction in commercial and industrial districts; 
(c) the fact that a large majority of the zoning ordinances were not based on any com- 
prehensive land-use plan for the municipality; (d) in later years, too easy variations and 
exceptions by zoning boards of appeal; and (e) in metropolitan areas, the separatism 
and unrelatedness of ordinances applied to economically and socially interdependent but 
politically independent areas.” THe Future or Cities AND URBAN REDEVELOPMENT 641-642 
(Woopsury ed. 1953). 

" Amortization of Property Uses Not Conforming to Zoning Regulations, 9 U. oF 
Cut. L. Rev. 477, 487-494 (1942). The Metropolitan Housing Council pointed out that 
868 districting amendments were passed in Chicago from the time of the enactment of 
the zoning ordinance in 1923 up until the end of 1937. (By 1953, the number had in- 
creased to 2,362. Zoning Amendments and Variations and Neighborhood Decline in 
Illinois, 48 Nw. U. L. Rev. 475 [1953]). It stated that “Unfortunately, many of these 
amendments have not been made in accordance with any well thought-out plan, but 
instead have been passed to give special privileges to individuals who were in a position 
to benefit from zoning changes.” The report in commenting on the problem of varia- 
tions granted by the council on recommendation of the Board of Appeals stated that 
“Many feel that one of the most serious failures of the ordinance and its administration 
is the tendency to permit a large number of these exceptions, which tend gradually to 
undermine the zone system. There have already been over two thousand variations. . . .” 
MEtroPoLitan HovusinG CounciL, supra note 5 at p. 10. 
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Insofar as premature neighborhood decay results from the mixing of 
incompatible land uses, there is justifiable criticism of zoning administra- 
tion in some cities. The mixing of land uses means that a residential neigh- 
borhood becomes less desirable. The process of decline is accelerated as 
there is a breakdown of zoning restrictions 1 by amendments and variations 
which add to the incompatible land uses.!? In addition to the existing non- 
conforming uses when the ordinance is enacted, by amendments and by 
variations the number of incompatible uses has been increased. 

Providing a proper balance between flexibility and rigidity in a zoning 
ordinance will continue to be a troublesome problem. If, as stated in the 
Illinois statute, a purpose of zoning is to see that the taxable value of land 
and buildings throughout the city may be conserved, there must be pro- 
tection against too frequent change.!* Property owners who invest money 
in new buildings must be able to rely on the classification set up in the 
zoning ordinance. Obviously, however, it is not possible to predict in every 
case how a neighborhood will develop; and in some cases even the direction 
of a city plan and a zoning ordinance will not accomplish the desired re- 
sult. Some flexibility to meet such a situation is needed. The methods used 
to gain this needed flexibility are amendments to the ordinance and the 
granting of variations. It is not the use but the abuse of these devices that 
has caused an unnecessary and unwise increase in the number of mixed land 
uses in many Cities. 

One solution would appear to be to give the City Plan Commission 
more control over both amendments and variations. It has been suggested 
for Chicago that proposed amendments be submitted to the plan commis- 
sion and that an extraordinary council majority be required to override or 
reject a plan commission recommendation. It was also suggested that the 
Board of Appeals be appointed from a panel submitted to the mayor by 
the Plan Commission. These changes would correlate the city plan and the 
zoning ordinance, they would prevent in part an unwise increase in the 


" Zoning Amendments and Variations and Neighborhood Decline in Illinois, 48 
Nw. U. L. Rev. 470 (1953). Cf. The Effect of the Housing Shortage on the Single-Family 
Residential Zone, 46 Inv. L. Rev. 745 (1951). 

*On the granting of variations by the Board of Appeals as an unconstitutional 
delegation of legislative power see Speroni v. Board of Appeals, 368 Ill. 568, 15 N.E.2d 
302 (1938); Welton v. Hamilton, 344 Ill. 82, 176 N.E. 333 (1931). The section of the 
Illinois statute dealing with the power of the Board of Appeals was amended in 1933. 
The amendment has been held to be constitutional. Downey v. Grimshaw, 410 Ill. 21, 
101 N.E.2d 275 (1951). 

“Iii. Rev. Srart., c. 24, § 73-1 (1953). As pointed out by the Illinois Supreme Court, 
to permit a use may mean loss of value to a neighborhood “... and the city to suffer by 
the resulting loss in taxable value. The prevention of such loss by the city is one of the 
specific purposes for which the zoning power is granted, and is directly related to the 
public welfare.” Neef v. City of Springfield, 380 Ill. 275, 280-281, 43 N.E.2d 947, 950 
(1942). 

* Zoning Amendments and Variations and Neighborhood Decline in Illinois, 48 
Nw. U. L. Rev. 470 (1953). 
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number of mixed land uses or exceptions to the ordinance, and they would 
tend to eliminate political considerations in amending the ordinance or in 
granting variations.'® 

Public opinion may also play a part in improving the administration of 
a zoning ordinance, insofar as there is a relaxing of provisions not on the 
merits of the case but for political or other considerations. An aroused 
citizenry interested in the welfare of the city as a whole may resent excep- 
tions made for personal or political reasons, and lessen if not end the grant- 
ing of exceptions where the facts of the case do not justify.!7 

Changed conditions require changes in a zoning ordinance. Since a city 
is never static, this makes it “mandatory that zoning be constantly reviewed 
and even completely revised periodically.” 1* Changes should be based on 
detailed study and in relation to a comprehensive city plan rather than on 
an individual basis as in the case of “spot zoning.” 


AMORTIZATION OF PROPERTY USES 


The nonconforming use has presented a difficult problem in zoning.'® 
The generally accepted method of meeting the nonconforming use problem 
has been to allow such use to be continued, subject to limitations or prohibi- 
tion on the enlargement of the nonconforming building, on repair if the 
building is destroyed or damaged by fire up to a stated percentage of the 
value (usually 50, 60 or 80 per cent), and prohibiting renewal of a noncon- 
forming use after discontinuance for a stated period of time. This policy or 
method of treatment as to the existing uses which do not conform to the 
zoning ordinance may be accounted for by two factors. It was generally 
believed that the courts would not sustain retroactive zoning ordinances.?° 


** Amortization of Property Uses not Conforming to Zoning Regulations, 9 U. oF 
Cut. L. Rev. 477, 491, note 78 (1942). 

* Variances in Chicago are granted by the city council. In the exercise of this 
power the ordinance provides: “However, no such variation shall be made by the City 
Council, except in a specific case and after a public hearing before the Board of Appeals 
pursuant to notice and after a report, with a finding of fact, of the Board of Appeals as 
provided by the laws of this state.” Muni. Cope or Cuicaco, c. 194A, § 22. This has not 
been effective, however, in keeping down the number of variances. 

8 COMMITIEE ON BUILDINGS AND ZONING, supra note 7 at p. 3. The California Hous- 
ing and Planning Association in a report entitled A Chart for Changing Cities p. 11 
(1944) stated that “Rezoning should be virtually automatic.” 

*” Nonconforming Uses: A Rationale and an Approach, 102 U. or Pa. L. Rev. 91 
(1953); on the detrimental effects of the nonconforming use see, Bartholomew, Non- 
Conforming Uses Destroy the Neighborhood, 15 J. LAND ANp P. U. Econ. 96 (1939). 

© The courts have sustained retroactive exclusion of nuisances from certain districts 
of the city or from the whole city. That the courts would, however, sustain a retro- 
active zoning ordinance which covered uses which were not nuisances was so question- 
able that those interested in zoning avoided the issue by permitting the continuance of 
nonconforming uses. See Noel, Retroactive Zoning and Nuisances, 41 Cou. L. Rev. 457 
(1941); Fratcher, Zoning Ordinances Prohibiting Repair of Existing Structures, 35 Mich. 
L. Rev. 642 (1937). 
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To gain acceptance of zoning by the citizens of the city, it was also believed 
wise, if not essential, that existing nonconforming uses be permitted to con- 
tinue. 

The continuance of nonconforming uses was not considered too serious 
since it was believed they would gradually die out and that the problem 
would be solved in this way. Experience has demonstrated that this expecta- 
tion has not materialized. The favorable situation of the nonconforming use, 
amounting in some cases to a monopoly, means that it is profitable to con- 
tinue, and abandonments have been few.” As will be noted later, the prob- 
lem has increased rather than decreased, resulting from exceptions granted 
by the Board of Appeals, or by “spot zoning” amendments to the ordinance. 
Rather than gradually taking care of itself the nonconforming use problem 
has grown worse. 

There has been an increasing belief on the part of those interested in 
zoning that there must be a gradual elimination of nonconforming uses. It 
has been referred to as “indispensable if zoning is to be effective,” *? as the 
“logical next step,” 2° and as “absolutely essential to success in the overall 
aspects of redevelopment.” *4 There are indications that we may expect the 
nonconforming use problem to be attacked with new vigor. A comparatively 
recent development seems to offer the greatest promise of receiving judicial 
approval for retroactive zoning to eliminate nonconforming uses. This is a 
limited-period nonconforming permissible use or time zoning. If a property 
owner is given a number of years to prepare for discontinuance of a non- 
conforming use, and thus in effect spread his loss resulting from the hard- 
ship of a retroactive ordinance over a period of years, a more favorable re- 
ception may be expected—at least hoped for—in the courts.?> The hard- 
ship on the property owner will not be so great as in the case of an ordi- 
nance which requires immediate abandonment. This should be an important 
consideration with a court which emphasizes the relationship of public bene- 
fit and private loss. The private detriment where the loss is amortized over 
a period of years is less; and a strong case can be made for the benefits de- 


* Elimination of Nonconforming Uses, 35 Va. L. Rev. 348 (1949); Willis, The 
Elimination of Nonconforming Uses, 1951 Wis. L. Rev. 685; Amortization of Property 
Uses Not Conforming to Zoning Regulations, 9 U. or Cut. L. Rev. 477 (1942). 

29 U. or Cut. L. Rev. 477 at 487 (1942). 

*S WALKER, Supra note 4 at p. 103. The author goes on to say, “The problem of city 
planning is no longer primarily one of guiding growth; it is a matter of replanning 
areas already built up.” 

*4 CALIFORNIA HousiING AND PLANNING ASSOCIATION, supra note 9 at p. 11. Also see 
Bartholomew, Non-Conforming Uses Destroy the Neighborhood, 15 J. or LAND AND 
P. U. Econ. 96 (1939); Oppermann, Non-Conforming Use and the City Plan, 15 J. or 
Lanp AND P. U. Econ. 94 (1939). 

* Walker, supra note 4 at p. 104, has ventured the opinion that “. . . a reasonable 
form of retroactive zoning which would avoid actual loss of investment might now be 
sustained.” 
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rived from eliminating nonconforming uses.?° The question is whether the 
courts would now consider the hardship on the property owner to be 
sufficiently small so as to make the ordinance constitutional. 

If the principle of making a present legally permissible use, a future 
prohibited use was limited to certain types of property the hardship would 
be less. Thus if such a provision were limited to billboards, the hardship on 
the owner would be less than if it applied to buildings. And the period of 
amortization, or the time before such nonconforming use must be abandoned 
may be shorter than in the case of permanent structures. The use of a short 
period of time before a nonconforming sign or billboard must be discon- 
tinued is applied in the Skokie ordinance. It provides that ““The lawful use 
of land for storage purposes and for advertising signs and billboards which 
does not conform to the provisions of this Ordinance shall be discontinued 
within five (5) years from the date of approval of this Ordinance and the 
same uses of land which becomes non-conforming by reason of a subsequent 
change in this Ordinance shall also be discontinued within five (5) years 
from the date of this change.” *7 It would appear to be reasonable, since the 
hardship would not be great, to limit the period of permitted nonconform- 
ing use to a few years in the case of a nonconforming commercial or in- 
dustrial use of a residential building.?* And a relatively short period for 
the nonconforming use of land would appear to work less hardship than in 
the case of buildings.”® 

If the gradual elimination of nonconforming uses is to be sustained by 
the courts, a longer period of continuing nonconforming use will be re- 
quired in the case of buildings of a permanent type. The amount of the in- 
vestment and the life of the building requires a longer period of amortiza- 


**“An amortization plan, if administered to reduce the owner’s loss to a minimum, 
would not, because of the period of adjustment and the monopoly accorded to the 
owner, be more drastic than the situation requires. The beneficial effect on the com- 
munity of the eventual elimination of all non-conforming uses by such a plan more than 
offsets individual losses and should render the plan constitutional.” 9 U. or Cur. L. Rev. 
477, 486 (1942). 

** Zoning ordinance, Village of Skokie, Illinois (adopted May 7, 1946). 

**The Los Angeles ordinance provides that “any nonconforming commercial or 
industrial use of a residential building or residential accessory building shall be dis- 
continued within five (5) years from June 1, 1946, or five (5) years from the date the 
use becomes nonconforming, whichever date is later.” CoMPREHENSIVE ZONING PLAN, CITY 
or Los ANGELES, § 12.23 (Sept. 6, 1952). 

* The Los Angeles Ordinance provides: “The nonconforming use of land shall be 
discontinued within five (5) years from June 1, 1946, or within five (5) years from the 
date the use became nonconforming, in each of the following cases: (1) where no build- 
ings are employed in connection with such use; (2) where the only buildings employed 
are accessory or incidental to such use; (3) where such use is maintained in connection 
with a conforming building. 

“A nonconforming use of land which is accessory or incidental to the nonconform- 
ing use of a nonconforming building, shall be discontinued on the same date the non- 
conforming use of the building is discontinued.” ComMPREHENSIVE ZONING PLAN, supra 
note 28 at § 12.23. 
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tion. Continued use for a reasonable period of time from the date of con- 
struction would appear to be an approach that would gain judicial approval. 
In such an approach to the problem, the ordinance would provide, as is done 
in the Skokie ordinance, that all nonconforming commercial or industrial 
buildings located within any dwelling: district must be removed or con- 
verted according to a schedule depending upon the time the building was 
built.2° Another approach would be to vary the period of permitted non- 
conforming use depending upon the type of construction.*! And some ordi- 
nances have no such refinements and merely provide that every nonconform- 
ing building or structure in a residential zone “shall be completely removed, 
altered and converted to a conforming building, structure and use when such 
buildings have reached, or may hereafter reach, the age of forty (40) years, 
computed from the date the building was erected.” *? 

The zoning statute in Illinois as originally enacted provided that “The 
powers conferred by this article shall not be exercised so as to deprive the 
owner of any existing property of its use or maintenance for the purpose to 
which it is then lawfully devoted.” An ordinance providing for discon- 
tinuance of an existing use, even after a period of time, would under this 
provision undoubtedly have been declared illegal. An amendment of 1943, 
however, opens the way for time zoning or the amortization of noncon- 


* The Skokie ordinance provides that all nonconforming commercial or industrial 
buildings located within any dwelling district shall be removed or converted, and the 
building thereafter devoted to a use permitted in the District in accordance with the 
following schedule: 


(a) In the case of buildings erected before January 1, 1915, on or before January 
14955: 

(b) In the case of buildings erected between January 1, 1915, and January 1, 1920, 
on or before January 1, 1960. 

(c) In the case of buildings erected between January 1, 1920, and January 1, 1925, 
on or before January 1, 1965. 

(d) In the case of buildings erected since January 1, 1925, within forty (40) years 
from the date of issuance of a building permit therefor but in all cases on or before 
January 1, 1986. Zoning ordinance, Village of Skokie, Ill., Art. XII (adopted 1946). To 
meet the problem of the old building which has been recently remodeled the Skokie 
ordinance provides that the Board of Appeals shall have power “To extend the period 
within which a non-conforming commercial or industrial use is to be removed from a 
dwelling district, when the owner or owners can furnish substantial proof that the build- 
ing was so extensively remodeled, reconstructed or structurally altered after the original 
construction that it practically resulted in a new building, but such extension of the 
period shall not exceed forty (40) years from the date of such remodeling, reconstruc- 
tion, or structural alteration” Jd. Art. XV. 

* Chicago provides for the discontinuance of a nonconforming use “upon expira- 
tion of the normal useful life of such building as hereinafter determined.” The normal 
useful life of each class of buildings is then fixed according to the kind of construction 
above the foundation walls or piers on the basis of three classes of construction. The 
three periods of time are 100, 75 and 50 years. Where a building has been reconstructed 
in major part its normal useful life is fixed in accordance with the above schedule from 
the time of its reconstruction. Muni. Cope or Cuicaco, c. 194A, § 20. 


* Zoning Ordinance, Culver City, California, § 14.05 (adopted 1952). 
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forming uses.°* The 1943 amendment adds the following proviso to the 
section quoted above: 


“but provisions may be made for the gradual elimination of uses, build- 
ings and structures which are incompatible with the’ character of the 
districts in which they are made or located, including, without being 
limited thereto, provisions (a) for the elimination of such uses of unim- 
proved lands or lot areas when the existing rights of the persons in pos- 
session thereof are terminated or when the uses to which they are de- 
voted are discontinued; (b) for the elimination of uses to which such 
buildings and structures are devoted, if they are adaptable for per- 
mitted uses; and (c) for the elimination of such buildings and struc- 
tures when they are destroyed or damaged in major part, or when they 
have reached the age fixed by the corporate authorities of the muni- 
cipality as the normal useful life of such buildings or structures.” 


Even though state law authorizes cities to require the amortization of 
nonconforming uses and their discontinuance after a period of time, there is 
still the question as to whether such action will be upheld by the courts. In 
an early zoning case, the Supreme Court of Illinois stated that “It would be 
manifestly unjust to deprive the owner of property of the use to which it 
was lawfully devoted when the ordinance became effective.” ** The court 
was here referring to the immediate elimination of a nonconforming use. 
Will the court take the same position where the elimination is gradual or 
after an amortization period? The fact that the court has supported de- 
cisions by the Board of Appeals admitting new nonconforming uses into a 
district, and in some cases has held the denial of such admission into a dis- 
trict to be unreasonable and unconstitutional, may be some indication of the 
unfavorable reception retroactive zoning, even after an amortization period, 
may receive in the courts.*® 

There is some judicial support for retroactive zoning, even though the 
prohibited use is not a nuisance. The Supreme Court of Louisiana, in 1929, 
upheld an ordinance prohibiting the continuance of a nonconforming use 
after an amortization period of one year.2® An amendment to the zoning 


* It. Rev. Stat., c. 24, § 73-1 (1953). 

* Aurora v. Burns, 319 Ill. 84, 96, 149 N.E. 784, 789 (1925). The Supreme Court of 
California in a case decided in 1930, quoted with approval the opinion of the Supreme 
Court of Illinois in the Aurora case, stating that for “the purpose of zoning it is not 
necessary that existing uses shall be removed.” As stated by the court, “does the broad 
view of the police power which justifies the taking away of the right to engage in such 
businesses in certain territory, also justify the destruction of existing businesses? We 
do not think that it does.” Jones v. City of Los Angeles, 211 Cal. 304, 295 Pac. 14, 17, 
20 (1930). The Court emphasized that the business was not a nuisance, saying: “Grant- 
ing that a zoning ordinance may operate retroactively where there is clearly an ele- 
ment of nuisance, it does not follow that a similar disposition may be made of every 
type of non-conforming use dealt with in zoning.” 

*9 U. or Cur. L. Rev. 487, note 63 (1942). 

* State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613 (1929), 
cert. denied, 280 U.S. 556, 50 Sup. Ct. 16 (1929); State ex rel. Dema Realty Co. v. Jacoby, 
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ordinance of Tallahassee, Florida, changing an area from a business district 
to a residence district and requiring the discontinuance of the operation of 
service stations in the area within ten years has been upheld.** The United 
States Court of Appeals in upholding the ordinance stated that it found no 
merit in the contention that it “would entail any unjust discrimination, or 
would be tantamount to depriving it (appellant) of its property without due 
process of law merely because the site was acquired and improved at con- 
siderable expense before the zoning ordinance was enacted. The general 
rule here applicable is that considerations of financial loss or of so-called 
‘vested rights’ in private property are insufficient to out-weigh the necessity 
for legitimate exercise of the police power of a municipality.” The Court 
did not refer to the amortization period provided in the ordinance, and ap- 
parently did not base its decision upon that fact.8§ 

The view that a city may zone out an existing use is against the weight 
of judicial authority. As pointed out above, the question is whether the 
courts will distinguish cases where an amortization period is provided. Since 
the loss is not so great to the property owner, there is reason to believe such 
ordinances will be upheld.®® 


PROTECTING INDUSTRIAL AREAS BY ZONING 


As stated in a report of the Committee on Buildings and Zoning of the 
City Council of Chicago, a basic zoning problem is “to lessen the deteriorat- 
ing effects of harmful mixtures of land uses.” The report went on to point 
out that “Good zoning has as its basic objective the provision of a logical 
place for everything that has a useful purpose.” #° The gradual elimination 
of nonconforming uses is an attempt to apply this principle; another attempt, 
of which we may expect more use in the future, is the exclusion of resi- 
dences from industrial and manufacturing districts. The usual practice in 


168 La. 752, 123 So. 314 (1929). The Supreme Court of California in refusing to follow 
the decisions in these cases said “they exhibit, in our opinion, a confusion between the 
objects of zoning and nuisance regulation.” Jones v. City of Los Angeles, 211 Cal. 304, 
295 Pac. 14, 21 (1930). See Retroactive Zoning Ordinances, 39 Yate L. J. 735 (1930) for 
a criticism of the Louisiana decisions and a statement of the case against retroactive 
zoning. 

* Standard Oil Co. v. City of Tallahassee, 183 F.2d 410 (5th Cir. 1950), cert. denied, 
340 U. S. 892, 71 Sup. Ct. 199 (1950). Also see Bazinsky v. Kesbec, 259 App. Div. 467, 
19 N.Y.S.2d 716 (1940), aff'd, 286 N.Y. 655, 36 N.E.2d 694 (1941); People v. Miller, 304 
N.Y. 105, 106 N.E.2d 34 (1952); Preferred Tires, Inc. v. Village of Hempstead, 173 
Misc. 1017, 19 N.Y.S.2d 374 (1940). 

** For notes on this case see 99 U. or Pa. L. Rev. 1019 (1951); 27 N. D. L. Rev. 65 
(1951); 20 U. or Cin. L. Rev. 126 (1951). 

* “Amortization of nonconforming uses is fair. The useful life of the building or 
use to which the premises are devoted is determined and the owner has that length of 
time to conform. The loss he suffers, if any, is spread out over a period of years, and 
he further enjoys a monopolistic position by virtue of the zoning ordinance as long as 
he remains.” Elimination of Nonconforming Uses, 35 Va. L. Rev. 348 (1949). 

*CoMMITTEE ON BuILDINGs AND ZONING, Supra note 7 at p. 2. 
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the past has been to exclude business from residential districts; at the same 
time the construction of new residences in business, industrial, and manu- 
facturing districts has been permitted. While this is the general practice, 
some cities have carried the principle of the separation of land uses to its 
logical conclusion and have also excluded from the so-called less desirable 
use districts, the uses generally considered more desirable. Under this prac- 
tice all uses are considered equally necessary and desirable, and the problem 
is merely to have them in the right place. It is based on the belief that “Land 
used by industry is entitled to protection against incompatible encroachment 
just as are other kinds of land use.” #1 

The National Industrial Zoning Committee has pointed out that zoning 
fails to promote the best use of land and buildings when it fails to recognize 
all legitimate types of land use. It has pointed out that in zoning in the past, 
emphasis has been placed upon protecting some types of land uses—resi- 
dential uses—against undesirable encroachment but has failed to protect 
industry against incompatible encroachment.‘ 

Zoning should look to the future in industrial as well as in residential 
areas. One of the problems which may result from residential encroachment 
into industrial areas is the separation of large industrial sites into smaller 
parcels. When the time comes that the land is needed for industrial develop- 
ment, the problem of reassembly becomes difficult and costly. Should cities 
not look upon industry as a legitimate land use, equal in importance to any 
other land use; and should areas not be reserved in the zoning ordinance for 
such use and such use only? As stated in one study, “The previous sale of a 
few lots at important access points or within the larger tract can make land 
assembly for industrial purposes impossible or at best prohibitively ex- 
pensive.” #3 

Another argument advanced in support of the exclusion of residences 
from industrial areas in that it is a means of preventing the development of 
blighted areas. Residences constructed in such areas are usually less sub- 
stantial and generally deteriorate more rapidly than in other areas. A case 
can also be made for such exclusion on the grounds of public safety. There is 
evidence indicating that injuries to children by automobiles are greater in 
mixed residential-industrial districts than in districts devoted to either one 
or the other purpose. 


“Td. at p. 9. The disadvantages to industry of the encroachment of residences was 
stated as follows: “Apart from the poor living environment, homes in industrial, manu- 
facturing, or commercial districts may detract from the efficiency of production and 
trade. This may be due to a need to slow down traffic unduly in order to protect resi- 
dents of the improperly located homes. Or, commonly, residential slums in manufactur- 
ing districts create a bad environment so that firms find it difficult to hire clerical or 
other workers who must travel into the area.” 

“ NaTIONAL INDUSTRIAL ZONING COMMITTEE, PRINCIPLES OF INDUSTRIAL ZONING 
(1951). 

* Ibid. 








292 ZONING IN ILLINOIS [VoL. 1954 


In recent years several cities have amended their zoning ordinances to 
provide that no new residences may be constructed in industrial or manu- 
facturing districts.44 An exception is usually made for the dwellings of 
watchmen and caretakers of buildings, or premises requiring permanent resi- 
dence in the interest of public safety or maintenance; Baltimore also excepts 
the residence of a pastor of a church.*® 

Is the exclusion from industrial areas of incompatible land uses a reason- 
able exercise of the police power? In a case before the Supreme Court of IIli- 
nois in 1951, it was held that a village could not keep an outdoor drive-in 
theater from an industrial district. The defendant relied upon the testimony 
of an expert that “the protection of industrial districts was a proper element 
for zoning and that the highest and best use for plaintiffs’ tract was for in- 
dustrial purposes. His opinion was that the location of a drive-in theater 
would have an adverse effect upon the surrounding industries traffic-wise.” 
In holding the ordinance unreasonable, the court stated that the value for 
manufacturing uses would be diminished very slightly by a drive-in motion 
picture theater.*® Prohibiting the future mixture of land uses, where resi- 
dences and business uses are separated, would appear to present a “better 
case” from the point of view of reasonableness than the separation of dif- 
ferent types of business uses. 


UNDEVELOPED OR FRINGE AREAS 


Zoning has been used primarily as a means for keeping an already bad 
situation from becoming worse. The emphasis has been on preserving or 
protecting rather than on prevention. One method of prevention which may 
be given more attention in the future is the land-use control of undeveloped 
areas by zoning ordinances.*? 

In dealing with fringe or undeveloped areas there are both practical 
and legal problems to be considered. Zoning may be looked upon as unneces- 
sary since there is no developed property to protect against invasion by in- 
compatible uses. If, however, “the restriction is placed on the area too late, 
business and industrial uses are likely to creep in, and remain as non-conform- 
ing uses, to the great injury of the area and the community.” 48 This is the 
practical problem facing cities. As stated by the California District Court of 


“ As illustrative see Muni. Cope or Cuicaco, c. 194A; Zoning Ordinance, City of 
Cincinnati § 1317 (as amended to June 6, 1953); Zoning Code of Seattle § 7.5; Zoning 
Ordinance of Fort Worth, Texas § 15 (effective March 1, 1953). 

* Baltimore City Code of 1950 (as revised by amendment of May 21, 1953). 

*© People ex rel. The Trust Co. of Chicago v. Village of Skokie, 408 Ill. 397, 97 N.E. 
2d 310 (1951). 

“See Reps, The Zoning of Undeveloped Areas, 3 Syracuse L. Rev. 292 (1952) for 
an excellent statement of the problem of zoning undeveloped areas and an analysis of 
the decisions on the point. On the difference in function of subdivision control and zon- 
ing see Land Subdivision Control, 65 Harv. L. Rev. 1226 (1952). For Illinois statute on 
subdivision control see Inu. Rev. Stat., c. 24, § 53-3 (1953). 

“ Williams, Zoning and Planning Notes, 60 Am. City 125 (July, 1945). 
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Appeal, “An orchard or grain field of today is a thriving built-up residential 
section tomorrow.” *® Since this situation has happened in the past and will 
happen in the future, should the city not be permitted by zoning ordinances 
to guide and direct such growth and to prevent the mistakes of the past by 
seeing that no nonconforming uses develop? 

In restricting land use in undeveloped areas, the question of reasonable- 
ness arises; and it is in the courts that this hurdle must be met.®° The question 
has been presented to the Supreme Court of Illinois in several cases by “Zon- 
ing ordinances attempting to regulate the fringe areas of residential dis- 
tricts.” 5! Thus the Court had to decide whether it was reasonable to zone 
an area for residences only when there was not a single dwelling and no 
building of any kind in either direction for half a mile on the highway on 
which the property abutted; the nearest building which was approximately 
half a mile was a gas station.®? Is restriction of use under such conditions 
reasonable? The restriction may “in some cases mean financial loss to the 
owners of the land pending the time they can utilize it profitably” for the 
uses specified in the zoning ordinances.®* Will such a limitation on use be 
considered reasonable by the courts? This is the legal aspect of the problem; 
but it is also practical in that it must be faced by the city planner and those 
drafting ordinances for undeveloped areas. 

The reasonableness of the zoning of undeveloped areas would appear 
to depend upon the particular fact situation. One fact that will bear heavily 
on the question of reasonableness is whether the future rate of community 
growth indicates a potential market for the property within a reasonable 
time for the use to which it is restricted. There must be some proof, some 
reasonable basis to believe, that there will be a prospective demand for the 
purpose for which the property is zoned.®* This was a factor in one Illinois 


” Acker v. Baldwin, 101 P.2d 505, 509 (Cal. App. 1940), aff’d, 108 P.2d 899 (1941), 
rev'd on rehearing, 18 Cal.2d 341, 115 P.2d 455 (1941). A zoning ordinance prohibiting 
the drilling of oil wells on a tract of 104 acres which had never been platted, but was 
used as a farm, has been held to be reasonable. Cromwell-Franklin Oil Co. v. Oklahoma 
City, 14 F. Supp. 370 (W.D. Okla. 1930). 

°° The question may arise as to whether a state enabling act applies to vacant lands. 
The Massachusetts Supreme Judicial Court, in considering this question said: “It is true 
that art. 60 of the Amendments to the Constitution of the Commonwealth expressly 
authorizing building zones in cities and towns does not apply to vacant lands, . . . 
The court went on to say, however, that the uses of vacant lands could be regulated 
to a reasonable extent and in a reasonable manner. A town by-law prohibiting the re- 
moval of top soil or loam from two tracts of land, one of forty-one and one of four 
and a half acres, was upheld. Town of Burlington v. Dunn, 318 Mass. 216, 220, 61 N.E. 
2d 243, 245 (1945), cert. denied, 326 U.S. 739, 66 Sup. Ct. 51 (1945). 

"See People ex rel. Joseph Lumber Co. v. City of Chicago, 402 Ill. 321, 83 N.E.2d 
592 (1949), and other “fringe area” cases cited in the opinion. 

® Quilici v. Village of Mt. Prospect, 399 Ill. 418, 78 N.E.2d 240 (1948). 

8 Tbid. 

“Forde v. City of Miami Beach, 146 Fla. 676, 1 So.2d 642 (1941). See also Barney 
and Casey Co. v. Town of Milton, 324 Mass. 440, 87 N.E.2d 9 (1949); Davidson County 
v. Rogers, 184 Tenn. 327, 198 S.W.2d 812 (1947). 
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case where an ordinance zoning a fringe area was held to be unreasonable. 
The Supreme Court pointed out that “The lots owned by the plaintiffs have 
been on the market for some time, but there has never been an opportunity 
to sell them for residential purposes. There have been offers for the property 
for commercial uses.” 55 

There is judicial support for zoning ordinances applicable to vacant land 
or to sections which are but sparsely inhabited. In upholding such an ordi- 
nance the Supreme Court of California stated that “zoning in its best sense 
looks not only backward to protect districts already established but forward 
to aid in the development of new districts. . . .” 5* And the Supreme Court of 
Virginia in upholding a zoning ordinance which largely restricted an eigh- 
teen acre tract to residential uses stated that “zoning ordinances, in the main, 
deal not with present conditions, but with conditions to come.” *7 

As pointed out above, a zoning ordinance applied to an undeveloped 
area may be unreasonable because the restriction is placed on the property 
too early as is shown by the lack of demand for the property for the use to 
which it is limited. Or the lack of demand may mean the city has set aside 
too much property for this use—usually for residences. Where a district was 
zoned for residences and there had been no residential development during 
the twelve years the restrictions were in force, the New York Court of Ap- 
peals held the ordinance to be unreasonable.5® The Court did, however, go 
on to say that “The situation, of course, might be quite different where it 
appears that within a reasonable time the property can be put to a profitable 
use.” 

There are other factors which bear on the reasonableness of a zoning 
ordinance for undeveloped areas, and the restriction of use to residences. 
If there are a number of residences in the area, this indicates there is a fair 
or reasonable market demand for that purpose. If residences are not actually 
constructed, is the area supplied with improved roads, water supply, and 
lighting, “whereby to create therein a market for residence lots at a fair 
and reasonable price?” Or, if such facilities are not in existence, is there a 
comprehensive plan adopted by the public authorities to furnish such roads 
and utilities and “with dependable assurance that such a plan would be 
brought to fruition within a reasonably short time, so that thereby to pro- 
duce a demand for the property for residence purposes at a fair market 
price.” °° The Supreme Court of Mississippi has indicated that any one of the 


® Quilici v. Village of Mt. Prospect, 399 Ill. 418, 425, 78 N.E.2d 240, 244 (1948). 

°° Zahn v. Board of Public Works of Los Angeles, 195 Cal. 497, 513, 234 Pac. 388, 395 
(1925), aff’d., 274 U.S. 325, 47 Sup. Ct. 594 (1927). Also see Jones v. City of Los Angeles, 
211 Cal. 304, 295 Pac. 14 (1930). 

West Brothers Brick Co. v. City of Alexandria, 169 Va. 271, 283, 192 S.E. 881, 
886 (1937), appeal dismissed, 302 U.S. 658, 58 Sup. Ct. 369 (1937). 

* Arverne Bay Const. Co. v. Thatcher, 278 N.Y. 222, 232, 15 N.E.2d 587, 592 
(1938). 

* Frederic v. Board of Supervisors, 197 Miss. 293, 299, 20 So.2d 92, 94 (1944). 
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above factors will support zoning of undeveloped areas. If the facts in- 
dicate there is a lack of actual demand of property for the use to which it 
is restricted, most courts will probably hold that it goes beyond regulation, 
and must be recognized as a taking.* 

Zoning ordinances applicable to fringe areas have thus far not been 
well received by the courts in Illinois. In some of the cases the fringe area 
had been rezoned from industrial to residence purposes.®* Property owners 
had bought, relying on the zoning for industrial use, and the court held 
there had been no change in conditions justifying the amendment. In the 
fringe area cases, the Illinois Supreme Court considers the highest and best 
use to which the tract may be put. In answering that question the Court 
appears to place great weight on the testimony of experts.** And if there 
has been no market demand for property in the fringe area for the use for 
which it has been zoned, the court has taken the position that this bears on 
the question of reasonableness.® It is to be hoped that in the future, more 
weight will be given, as appears to have been done by the courts in some 
states, to whether the restrictions placed on a fringe area are part of a 
comprehensive plan, and an attempt on the part of the city to guide future 
growth and development. 


ZONING AND THE TRAFFIC PROBLEM 


Cities have been forced to give increased attention to the traffic prob- 
lem. The street systems of our cities were designed before the day of the 
automobile. Today we find ourselves with too many automobiles for our 
streets—or not enough streets for our automobiles. The result has been at- 
tempts to make more efficient use of our street space for traffic by limited 
time parking, parking meters, and one way traffic on certain streets; and 
publicly owned and operated off-street parking lots have been provided to 
alleviate the traffic problem. 

One of the purposes of zoning in Illinois, as stated in the enabling act, 


© Ibid. 

* Arverne Bay Construction Co. v. Thatcher, 278 N.Y. 222, 15 N.E. 2d 587 (1938). 

*In People ex rel. Joseph Lumber Co. v. City of Chicago, 402 Ill. 321, 335, 83 N-E. 
2d 592, 599 (1949) the Court said: “This court has often been faced with the problem 
of zoning ordinances attempting to regulate the fringe areas of residential districts.” 
Four cases were then cited by the court as illustrative; in all of these the ordinances 
had been held to be unreasonable. Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 767 (1932); 
Ehrlich v. Village of Wilmette, 361 Ill. 213, 197 N.E. 567 (1935); 2700 Irving Park 
Building Corp. v. City of Chicago, 395 Ill. 138, 69 N.E.2d 827 (1946); Offner Electronics, 
Inc. v. Gerhardt, 398 Ill. 265, 76 N.E.2d 27 (1947). 

® People ex rel. Joseph Lumber Co. v. City of Chicago, 402 Ill. 321, 83 N.E.2d 592 
(1949). Rezoning of an eight acre tract from business to residential held unreasonable. 

* 2700 Irving Park Bldg. Corp. v. City of Chicago, supra note 62. Also see People 
ex rel. Trust Co. of Chicago v. Village of Skokie, 408 Ill. 397, 97 N.E.2d 310 (1951). 

® Quilici v. Village of Mt. Prospect, 399 Ill. 418, 78 N.E.2d 240 (1948). 
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is “that congestion in the streets may be lessened or avoided.” Does zoning 
have potentialities, as yet unused, in solving traffic problems? ® 

Limiting the height of buildings reduces the amount of traffic conges- 
tion. Sixty story buildings on streets designed for six story buildings present 
the problem. Population density and the resulting traffic problem can be 
controlled by height limitations on buildings. Set-back provisions for resi- 
dential districts make driving safer; the vision of the driver at street inter- 
sections is greater, and less accidents take place in backing out of driveways 
than if houses are built at the street line. Setback requirements are also in- 
directly related to the traffic problem since they will facilitate future street 
widenings; construction costs will be lessened and the feasibility of street 
widenings increased.*’ Use zoning has an obvious relationship to the traffic 
problem; the separation and concentration of land uses reduces street con- 
gestion. These might be considered the orthodox uses of zoning to alleviate 
traffic congestion. 

Greater use should be made in the future of zoning to control and limit 
the expansion of land areas where the traffic facilities are overburdened and 
of such nature that they are “hopelessly permanent.” ®° There should be an 
attempt to guide future development so that now overtaxed traffic facilities 
will be relieved, and other and adequate facilities used. The development of 
neighborhood shopping centers as a part of a comprehensive city plan also 
helps to solve the traffic problem.® As stated in one study of the relation 
of zoning to traffic, “Shopper convenience is the keynote to modern day 


* City Councit CoMMITTEE ON BuILpINGs AND ZONING, CHICAGO, ZONING FOR OFF- 
STREET ParKING AND OrF-Street Loapine (1953); Yokley, Private Land Use Control— 
Zoning Attacks on Traffic Congestion, 36 Va. L. Rev. 1003 (1950). 


* A county zoning ordinance providing for a setback of 130 feet has been held to 
be unreasonable. The chairman of the commission which drafted the ordinance, testified 
that one of the four principal purposes of a building-line restriction is “in the interest 
of the public, [so] that when an improvement does come along as is planned in this 
case, the State or the county will not be obliged to pay excessively for removing im- 
provements which are in the way of ultimate highway improvement.” The Court held 
there was no real or substantial relation between the zoning of plaintiffs’ land and the 
public health, safety, comfort, morals or general welfare, and that the gain to the public 
was small compared to the hardship imposed upon plaintiffs. The plaintiffs did not deny 
the authority of the county to establish building lines but contended that a setback 
restriction of 130 feet was arbitrary. Galt v. County of Cook, 405 Ill. 396, 91 N.E.2d 
395 (1950). 

* THe Eno FounpATION FoR HicHwAy TRAFFIC ConTROL, ZONING AND TRAFFIC 
12 (1953). The data on off-street parking and loading requirements in zoning ordinances 
are based in large part on that study. This organization has also published ParkING 
AvutTuHoritiEs (1953), and THe Lecat RESPONSIBILITIES OF TRAFFIC AGENCIES (1948). 

“In a Joliet case where thirteen lots were rezoned from a residence to a business 
classification, one expert testified that “present-day city planning is toward decentraliza- 
tion of business and that the lots in question are ideal for a neighborhood business”; 
another testified that “the trend is toward bringing business to the customer and that 
in his opinion the new business would lessen congestion downtown and would be a 
benefit to all residents of the city.” Kinney v. City of Joliet, 411 Ill. 289, 103 N.E.2d 
473 (1952). 
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merchandising; the zoning ordinance which makes this goal difficult is a 
drag rather than a benefit to good community growth.” 7° 

A comparatively recent development in zoning, and one which may be 
used more widely in the future, is the requirement that off-street parking 
facilities be provided in connection with various types of buildings. While 
the requirements of off-street parking space vary greatly, a commonly used 
standard is one parking space for each new single family residence or for 
each dwelling unit in multiple family dwellings; for multiple dwellings 
several cities require less parking spaces than there are dwelling units, such 
as three parking spaces for each four dwelling units. The requirements for 
theaters is usually based on the number of seats but some cities base it on 
the square feet of floor area.™! In the case of off-street parking for hotels, 
the most general requirement is one parking space for each three guest 
rooms; a few cities base the requirement on the total floor area or on the 
sleeping floor area. For places of public assembly, such as auditoriums, 
stadiums, and sports arenas, the amount of parking space required usually 
depends upon the seating capacity, but in some cases it is based on floor 
area. 7? The required off-street parking space for wholesale establishments, 
retail stores, and office buildings is usually based on the square feet of floor 
area; and for restaurants it is seating capacity. 

The constitutionality of a mandatory provision for off-street parking 
facilities for new construction would seem to depend upon its reasonable- 
ness in a particular fact situation. Applying the hardship on the property 
owner and benefit to the public test which has frequently been applied by 
the Supreme Court of Illinois, such a requirement would be unreasonable 
if applied to existing structures. The Eno Foundation for Highway Traffic 
Control has, in considering the legal problems involved, recommended “that 
no consideration be given the adoption of retroactive clauses in any zoning 
for parking activity.” 7 

An off-street parking requirement must not be discriminatory. The 


* ZONING AND TRAFFIC, Supra note 68 at p. 113. “Other less obvious ways in which 
modern zoning works to the detriment of street traffic is found in the zoning ordinance 
which stipulates that the lands on each side of “A” Street, for a depth of 100 feet shall 
be zoned for business. Such a requirement excludes the desirable shopping center ‘cluster’ 
and encourages the outmoded ‘strip’ type of commercial development.” 

™ The most common standard appears to be one parking space for each ten seats, 
but the variation is between one space for each three seats to one space for each twenty 
seats. 

® Chicago requires one parking space for each twelve seats provided in churches; 
the Evanston requirement for churches is at least one space for each two persons em- 
ployed on the premises. 

8 ZONING AND TRAFFIC, supra note 68 at p. 88. The Chicago City Council Committee 
on Buildings and Zoning in a 1953 report said: “Parking and loading requirements are 
not retroactive. They cannot apply to existing construction unless buildings are en- 
larged or altered to increase the number of apartments. But they can help to keep con- 
gestion from getting worse.” ZONING FoR Orr-STREET PARKING AND FoR OFF-STREET Loap- 
ING (1953). 
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Supreme Court of Illinois held invalid a section of the zoning ordinance of 
Chicago providing that in Apartment House Districts, where there were 
more than two apartments in an apartment building, a private garage or 
automobile compound had to be provided for the storage of one passenger 
automobile for each thirty-three per cent of the number of apartments. The 
court based its decision on what it considered to be unreasonable classifica- 
tion in the ordinance, amounting to discrimination. Only apartment houses 
had to provide off-street parking facilities; but in the apartment house 
district other uses were permitted including single family residences, duplex 
residences, lodging houses and hotels. The court considered it unreasonable 
and arbitrary discrimination to require such off-street parking facilities for 
apartment houses and not for hotels.”4 

Another attempt to lessen street congestion through zoning is the re- 
quiring off-street loading facilities. The relief of the load on streets and thus 
making more street area available for moving traffic is clear. The Eno Foun- 
dation for Traffic Control has stated that “while not as widely used as zoning 
for parking, zoning for loading embodies similar principles and should be 
more generally used in the future.” 7 There is great variation as to the types 
of buildings to which such a provision is applied and the amount of parking 
space required. The requirement is applied more frequently to retail stores 
than any other type of building; but others commonly required to provide 
such facilities are hotels, hospitals, office buildings, wholesale houses, and 
industrial buildings. Many cities merely require that the space be adequate;”® 
others base the requirement on the floor area of the building or on the lot 
area.7? 

Zoning has been used in the past and it will continue to be used in the 
future in attacking the traffic problem. While it is not a cure or a solution, 


™ Ronda Realty Corp. v. Lawton, 414 Ill. 313, 111 N.E.2d 310 (1953). On August 
18, 1953, the Chicago City Council adopted an amendment to the zoning ordinance 
listing 26 property uses for which off-street parking facilities are required. 

*® ZONING AND TRAFFIC, supra note 68 at p. 92. 

©The Omaha ordinance may be cited as illustrative. For commercial and industrial 
districts the ordinance provides that “Commercial buildings shall provide adequate off- 
street facilities for loading and unloading of merchandise and goods in such a manner 
as not to obstruct the freedom of traffic movement upon the public street.” Zone 
Ordinance, Omaha, Nebraska, No. 15239, (with revisions to Feb. 19, 1952). And South- 
gate, California, provides that for General Commercial, Heavy Commercial, Limited 
Industrial, Light Manufacturing, and Heavy Manufacturing Districts, “where access to 
a commercial or business building is provided through a public alley or thoroughfare 
at the rear of the property, adequate provisions must be made on the property for the 
off-alley or off-thoroughfare loading or unloading of vehicles.” 

™ An amendment of August 18, 1953, to the Chicago Zoning ordinance bases the 
requirement of off-street loading and unloading facilities on the square feet of gross 
floor area, with the amount of space required depending upon the use of the building. 
Retail stores must provide such facilities if they have 2000 square feet or more of gross 
floor area; residential hotels, private clubs or lodges are required to have such facilities 
only if they have 50,000 square feet or more of gross floor space. 
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it is one means of meeting this problem. If in a particular fact situation it 
can be shown that zoning is an effective method of alleviating traffic con- 
gestion, then the courts may be expected to give weight to this fact in 
passing upon the reasonableness of the requirement. Judicial acceptance of 
zoning as a means of alleviating street congestion may be expected to be 
extended to a requirement of off-street parking and loading facilities. 


EMERGING TYPES OF ZONING CONTROL 


It has been the generally accepted view that restrictions could not be 
imposed by zoning ordinance upon the minimum cost of a building or over 
the type of architecture, and that such restrictions would be disapproved by 
the courts on the grounds that they had little or no relation to health, safety, 
or general welfare. Persons laying out new subdivisions have imposed con- 
ditions binding upon successive owners covering these and other matters 
which were felt to be beyond the power of the city to impose by zoning 
ordinance or other method of public control.7* One writer has pointed out 
that “there is some sentiment to the effect that the limitations commonly 
placed upon realty by private means fall into an area where public control 
and supervision are desirable and should be imposed.” *® What are some of 
the areas or fields in which attempts at public control by zoning may be 
made in the future? Recent developments in a few cities may be indicative 
of things to come. 

While zoning on the basis of cost has not received the approval of the 
courts,®° it is apparent that property owners who build “fine” residences 
object to “cheap” houses being built in the neighborhood. The chief objec- 
tion is that the invasion of the “exclusive” residential section by smaller 
homes tends to depreciate the value of the larger and more expensive resi- 
dences. That some people consider it advantageous to be assured that cheap 
or low-cost homes will not invade their neighborhood is shown by the fre- 
quent use of deed restrictions on minimum cost.*! 


* “The owner of real estate has the right to convey it subject to any restriction 
he may see fit to impose, and the only restriction upon such right is that it must be 
exercised with proper regard to public policy and that the conveyance must not be in 
restraint of trade.” Brandenburg v. Country Club Building Corp., 332 Ill. 136, 145, 163 
N.E. 440, 444 (1928); Housing Authority of Gallatin County v. Church of God, 401 III. 
100, 81 N.E.2d 500 (1948). On race restrictions by covenant see Shelley v. Kraemer, 
334 US. 1, 68 Sup. Ct. 836 (1948); Barrows v. Jackson, 346 U.S. 249, 73 Sup. Cr. 1031 
(1953). 

REEVE, THE INFLUENCE OF THE METROPOLIS ON THE CONCEPTS, RULES AND INsTITU- 
TIONS RELATING TO PRoPEeRTY 117 (1954). 

® Note, 50 Cor. L. Rev. 202 (1950), footnote 32, citing cases. 

"For the advantages to the investor of a mixed development of families of all 
sizes and circumstances see THE FurTure or Cities AND URBAN REDEVELOPMENT 34 
(Woopsury, ed., 1953). And in this study it is suggested that, “For social reasons we 
cannot tolerate in a democracy the continued building of the ‘homogeneous’ subdivision, 
which in reality is merely an officially blessed form of social snobbery.” 
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Another method of protecting the area against encroachment by 
“cheap” houses is to specify the minimum floor area or cubic content for 
buildings.*? This tends to have the advantage of being more meaningful in 
a period of inflation, since a minimum price restriction may become mean- 
ingless at a later date because of a marked increase in costs of construction. 
Some cities have by zoning ordinance attempted to specify the standard 
of houses to be built in certain areas by placing a minimum on the floor 
space of residences. Indirectly this fixes the minimum cost. 

The courts are in disagreement as to whether fixing a minimum floor 
area or cubic content for residences is a reasonable zoning regulation. 
Some ordinances have been declared unconstitutional on the grounds that 
the minimum dimensions in the particular case were unreasonable; other 
cases indicate the court would disapprove of any type of minimum size re- 
striction. 

The New Jersey Supreme Court in upholding a zoning ordinance for 
a rural area requiring a minimum floor space of 768 square feet for a one- 
story building, and 1200 square feet for a two-story building held that such 
regulations “promote the general welfare of the community” and promote 
the health of those who live in such homes.’ A city zoning ordinance re- 
quiring a minimum floor area of 900 square feet in dwellings in residence 
districts has been upheld by the Texas Court of Civil Appeals.*4 

The Michigan Supreme Court has held minimum space requirements for 
residences to be unreasonable. In holding a minimum of 1300 square feet for 
all residences to be unreasonable, the court pointed out that twenty-seven 
per cent of the residences already erected in the district did not comply 
with the 1300 square feet restriction. The court emphasized, however, that 
it was not holding that under proper circumstances a city might not have 
such a requirement; under the facts of the present case it considered the re- 
quirement to be unreasonable.*® Since the court took the position that a 
desire to enhance or protect other property in a given zone may be an in- 
cident but not the moving factor, it in effect ruled out as unreasonable or in- 
sufficient, one of the chief purposes of such a regulation. If such ordinances 
are to be upheld under this view, then it must be on the grounds that pre- 


"In Brown v. Board of Appeals, 327 Ill. 644, 159 N.E. 225 (1927), a minimum 
height restriction was held not to be authorized by the state enabling act. The minimum 
height restriction was for a business district. 

* Lionshead Lake, Inc. v. Township of Wayne, 10 N. J. 165, 89 A.2d 693 (1953), 
appeal dismissed, 344 U.S. 919, 73 Sup. Ct. 386 (1953). For criticism of this decision see 
Haar, Zoning for Minimum Standards: The Wayne Township Case, 66 Harv. L. Rev. 
1051 (1953); and for a defense of the decision see Nolan and Horack, How Syaall a 
House?—Zoning for Minimum Space Requirements, 67 Harv. L. Rev. 967 (1954). 

* Thompson v. City of Carrollton, 211 S.W.2d 970 (Civ. App. Texas, 1948). Also 
see Flower Hill Building Corp. v. Village of Flower Hill, 199 Misc. 344, 100 N.Y.S.2d 903 
(Sup. Ct. 1950), where the minimum floor space was set at 1800 square feet. 

* Senefsky v. Lawler, Supt. of Public Works, 307 Mich. 728, 12 N.W.2d 387 (1943). 
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venting people from living in a small house is a reasonable health measure. 
In latter cases, the Michigan Court has held ordinances to be unreasonable 
which required residences in certain districts to have a 14,000 cubic feet 
content,** a 15,000 cubic feet content,§* and 800 square feet or more of floor 
area per family at the first floor level, or not less than 10,000 cubic feet of 
content.°* The Supreme Court of Nebraska has upheld a minimum area re- 
quirement of 1000 square feet ®® but has held a 2000 square feet requirement 
to be unreasonable.*° 

While a small minimum lot area requirement in a zoning ordinance can 
be supported as reasonably related to the public health, a more difficult 
question arises when the minimum is set at one acre or more. Some local 
governments have by setting the required minimum size as high as one acre 
or more attempted to accomplish by public control what has heretofore 
been left to private control by persons laying out new subdivisions. The 
question arises as to whether this is a reasonable exercise of the police power 
or an attempt to set up “exclusive” or “snob” sections, having little or no 
relationship to health, safety, or the general welfare. 

The Supreme Court of Illinois has held a county zoning ordinance to 
be unreasonable which established an “Estates” zone in which only single 
family residences could be built, and on a tract of not less than 165 feet of 
average width and two and one-half acres in area.*! A township zoning 
ordinance fixing lot size at not less than three acres has been held to be un- 
reasonable by the Michigan Supreme Court. The court considered lots of 
less size to be “. . . consonant with health, safety and well-being of the oc- 
cupants and the public generally... .” 

Some courts have taken a more favorable view of high minimum lot re- 
quirements for residences, especially in rural areas. In New Jersey a town- 
ship zoning ordinance which restricted construction of residences in a 
strictly rural area upon a plot of not less than five acres has been held to be 
reasonable.** A one-acre minimum lot requirement of a residential suburb of 


* Frischkorn Construction Co. v. Lambert, Redford Township Building Inspector, 
315 Mich. 556, 24 N.W.2d 209 (1946). 

* Elizabeth Lake Estates v. Township of Waterford, 317 Mich. 359, 26 N.W.2d 788 
(1947). 

* Hitchman v. Township of Oakland, 329 Mich. 331, 45 N.W.2d 306 (1951). 

*® Dundee Realty Co. v. City of Omaha, 144 Neb. 448, 13 N.W.2d 634 (1944). 

° Baker v. Somerville, 138 Neb. 466, 293 N.W. 326 (1940). The court based its de- 
cision in part at least on the fact the ordinance was retroactive in that the plaintiffs had 
purchased the lot, procured a building permit, and invested $5600 in the building before 
the ordinance was amended to cover their lot. 

* Du Page County v. Halkier, 1 Ill. 2d 491, 115 N.E.2d 635 (1953). 

® Hitchman v. Township of Oakland, 329 Mich. 331, 338, 45 N.W.2d 306, 310 
(1951). 

* Fischer v. Township of Bedminster, 11 N.J. 194, 93 A.2d 378 (1952). 
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Boston,®* a two-acre requirement of a suburban Long Island town,®* and a 
three-acre requirement in a suburb of St. Louis ®* have been upheld. Courts 
which uphold ordinances placing the minimum lot area at one-acre or more 
do so on the grounds that where applied to a limited section they preserve 
the character of the community and maintain the value of property therein. 

Some cities by zoning ordinance control the architectural appearance of 
buildings. In some cases this is limited to commercial, industrial, or manu- 
facturing districts, in some to residential districts, and in others it applies to 
all districts. The usual plan is to confer authority upon an Architectural 
Board of Review or the City Planning Commission to pass upon “architec- 
tural drawings showing the elevations of the proposed building or structure 
and proposed landscape or other treatment of the grounds around such 
buildings or structure.” The purpose of such control as stated in several 
ordinances is “an endeavor to provide that the architectural and general 
appearance of such buildings or structures and grounds be in keeping with 
the character of the neighborhood and such as not to be detrimental to the 
orderly and harmonious development of the City or to impair the desira- 
bility of investment or occupation in the neighborhood.” % 

The question arises as to the attitude of the Supreme Court of Illinois 
towards a zoning ordinance providing for the approval by public authorities 
of the architectural plan of new buildings. Will it agree with the Common 
Council of the City of Milwaukee that “It is important to the future social 
and economic welfare of our city that the construction of new residence 
buildings be of a substantial type of construction and of proper design so as 
to harmonize with existing residential development and further assure a 
proper development of undeveloped areas in our city, all of which will not 


“Simon v. Town of Needham, 311 Mass. 560, 564, 42 N.E.2d 516, 518 (1942). In- 
dicative of the extent to which use is being made of large minimum lot area requirements 
the court pointed out that “In the four towns that adjoin Needham the minimum area 
restrictions for some residential lots have been fixed in one at twenty thousand square 
feet, in two others at forty thousand square feet, and in the fourth at an acre. Of eight 
other towns within a short distance from Needham, six have prescribed a minimum lot 
area of four thousand square feet for house lots, and two others have fixed the minimum 
area as an acre.” 

*Dilliard v. Village of North Hills, 276 App. Div. 969, 94 N.Y.S.2d 715 (App. 
Div. 1950), reversing, 195 Misc. 875, 91 N.Y.S. 2d 542 (Sup. Ct. 1949). 

* Flora Realty and Investment Co. v. City of Ladue, 362 Mo. 1025, 246 S.W.2d 
771 (1952), app. dismissed, 344 U.S. 802, 73 Sup. Ct. 41 (1952). 

* Ordinance No. 47, San Pablo, California, § 4.6 (adopted July 24, 1950). The pur- 
pose of architectural control in Santa Barbara, California, is “to promote the general 
public welfare of the City of Santa Barbara, and to protect and preserve the natural 
and historical charm and beauty of the City of Santa Barbara and its esthetic appeal and 
beauty.” City of Santa Barbara, Calif., Ordinance No. 2228, § 1 (adopted Feb. 24, 1949); 
Williamsburg, Virginia, provides that any building erected or altered in any zone of 
the city “shall have such design and character as not to detract from the value and 
general harmony of design of buildings already existing in the surrounding area in 
which the building is located or is to be located.” Williamsburg, Va., Ordinance No. 
21, § 23-45 (adopted Feb. 8, 1951). 
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only prevent future blight but which will contribute to the stabilization and 
protection of the values of real estate and improvements and assessed valu- 
ations.” ®* Or will the court look upon such control as being for aesthetic 
purposes and an unreasonable interference with the rights of the property 
owner. The court has stated that it is no objection to a zoning ordinance that 
it “tends to promote an aesthetic purpose, if its reasonableness may be sus- 
tained on other grounds.” % It is clear, however, that “A zoning ordinance 
may not be based alone on aesthetic considerations.” 1° Since the court has 
stated that the protection of property values is a reasonable ground on which 
to sustain a zoning ordinance, this might be used as a basis for upholding an 
ordinance providing for control over architectural plans of buildings where 
the primary consideration is aesthetic rather than the structural safety of the 
building.!°! If the unfavorable effect of unsightly buildings on neighboring 
property values and the resulting reduction in tax returns is considered, then 
such a plan might be treated as a reasonable exercise of the police power.!°? 

The courts of other states are not in agreement as to the reasonableness 
of architectural control of buildings for aesthetic considerations. The Texas 
Court of Civil Appeals has stated that “in zoning, the aesthetic considera- 
tion is not to be ignored,” and that “harmonious appearance, appropriate- 
ness, good taste and beauty displayed in a neighborhood . . . tend to con- 
serve the value of property.” 1° And the Supreme Court of Louisiana has 
said: “If by the term ‘aesthetic considerations’ is meant a regard merely for 
outward appearances, for good taste in the matter of beauty of the neighbor- 
hood itself, we do not observe any substantial reason for saying that such a 
consideration is not a matter of general welfare. The beauty of a fashionable 
residence neighborhood in a city is for the comfort and happiness of the 
residents, and it sustains in a general way the value of property in the neigh- 
borhood. It is therefore as much a matter of general welfare as is any other 
condition that fosters comfort or happiness, and consequent values generally 
of the property in the neighborhood.” 1°* The Supreme Court of Illinois, 


* Resolution of the Common Council of the City of Milwaukee, Wis., adopted 
July 31, 1945. 

” Neef v. City of Springfield, 380 Ill. 275, 280, 43 N.E.2d 947, 950 (1942). 

Trust Co. of Chicago v. City of Chicago, 408 Ill. 91, 100, 96 N.E.2d 499, 504 
(1951). 

Dunlap v. City of Woodstock, 405 Ill. 410, 91 N.E.2d 434 (1950). 

7 One of the objectives of zoning as stated in the enabling act is to conserve “the 
taxable value of land and buildings throughout the municipality.” Int. Rev. Srat., c. 24, 
§ 73-1 (1953). 

* Connor v. City of University Park, 142 S.W.2d 706, 712 Civ. App. Texas (1940). 

State ex rel. Civello v. New Orleans, 154 La. 271, 283, 97 So. 440, 444 (1923). For 
other cases where aesthetic reasons for zoning are held to be adequate see Ware v. 
Wichita, 113 Kan. 153, 214 Pac. 99 (1923); City of Miami Beach v. Ocean and Inland 
Co., 147 Fla. 480, 3 So.2d 364 (1941). An ordinance providing that “the character and 
appearance of existing buildings or structures in said subdivision shall be considered, 
but in every new instance the completed appearance of every new building or structure 
must substantially equal that of the adjacent buildings or structures in said subdivision 
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along with the courts of most states, would agree that it is reasonable to use 
the power to zone to protect property values; the question on which the 
courts do not agree is whether zoning for aesthetic considerations is a 
proper means or method of obtaining this objective. 


THE AREA FOR ZONING 


The future may be expected to bring new problems as to the proper 
area for zoning. Should zoning continue on an individual city basis or should 
there be a regional zoning plan? Should there be a regional agency with 
power to zone, or should the regional aspects of zoning be accomplished on 
an informal cooperative basis?!°> Does county zoning have potentialities in 
providing a regional approach to zoning? 1°%* There are difficult and thus 
far unsolved problems in intergovernmental relations in zoning, especially 
in metropolitan areas, but also in other areas where there exists a multiplicity 
of adjoining municipalities or of layers of government.!°7 

A regional approach would appear especially desirable in the case of 
industrial zoning.1°* As stated in one study, “the economy of the metro- 
politan area represents a sum of interrelated parts, so the best results in in- 
dustrial zoning can be achieved when undertaken on a metropolitan basis. 
The zoning plan should extend across corporate limits, whether by extra 
territorial powers available to the municipalities or by close coordination 
between municipalities or other political subdivisions.” 1° This problem 


in appearance, square foot area and height” has been held to be unreasonable. City of 
West Palm Beach v. Duffey, 30 So. 2d 491, 492 (Fla. 1947), and an ordinance has been 
held unconstitutional which provided that “No buildings of a substantially different type 
or size from the existing buildings in the immediate vicinity shall be erected on any 
block in this area. . . .” Pentecostal Holiness Church of Montgomery v. Dunn, 248 Ala. 
314, 27 So.2d 561 (1946). An ordinance providing that no building should be erected with 
its roof ridge less than twenty-six feet about the foundation of the building in certain 
residential zones has been held invalid. Brookdale Homes, Inc. v. Johnson, 123 N.J.L. 
602, 10 A.2d 477 (1940). 

%% See Metropolitan Planning in the Chicago Area, 48 Nw. U. L. Rev. 608 (1953). 

6 On county zoning in Illinois see ILLiNo1s LecisLative CounciL, County ZONING 
In Ittrnors, Publication No. 109 (1952); County Zoninc, UNiversity oF ILLINoIs LocaL 
GovERNMENT Notes, No. 46, May 24, 1954. 

1 The enabling act for county zoning recognizes some of these intergovernmental 
problems. “In case a written protest against the proposed zoning of any land lying 
within one mile and one-half of the limits of any municipality having a zoning ordinance 
is received from the city council or president and board of trustees of the zoned 
municipality with limits nearest adjacent, the county board shall not enact the proposed 
zoning of such land except by a three-fourths vote of all members.” ILL. Rev. Srat., c. 
34, § 152) (1953). And the statute further provides that “In the exercise of powers con- 
ferred by this Act the county board of any county shall have authority to cooperate 
with other counties, with cities, villages or other municipal corporations either within 
or without such county, and with municipal or state authorities, and to appoint such 
committee or committees as it may think proper to effect such cooperation.” Jd. § 152n. 

8 Trr. Rev. Srat., c. 24, § 15§2a-d (1953) provides for regional planning and for 
the creation, organization and powers of regional planning commissions. 

10° NATIONAL INDUSTRIAL ZONING COMMITTEE, PRINCIPLES OF INDUSTRIAL ZONING 
(1951). 
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was recognized by the Supreme Court of New Jersey in upholding the ex- 
clusion of heavy industry from a municipality. The court considered such 
a restriction to be reasonable “. . . where, as here, there exists a small resi- 
dential municipality the physical location and circumstances of which are 
such that it is best suited for continuing residential development and sepa- 
rated therefrom but in the same geographical region, there is present a 
concentration of industry... .” 1° The court was apparently looking at the 
regional aspect of the problem when in upholding a township zoning ordi- 
nance it pointed out that “obviously it lies in the path of the next onward 
wave of suburban development. . . . [t requires as much official watchfulness 
to anticipate and prevent suburban blight as it does to eradicate city 
slums,” 14 

In these cases the individual local government was looking at the re- 
gional aspects of zoning and determining its policies on this basis. And the 
court in upholding the regulation did so because it considered the action 
to be reasonable when the regional aspects of the problem were taken into 
consideration.'!* The difficulty arises, however, when the individual local 
governments take a restricted, isolationist point of view in determining their 
regulations or restrictions. They might by such action “Balkanize” local 
governments. The courts in such cases may declare the restriction to be un- 
reasonable. A more satisfactory approach would appear to be to provide 
some organization or agency by which regionalism in zoning could be ac- 
complished in a more orderly manner, on either a formal or an informal 
basis, rather than by the independent action of each unit of local govern- 
ment. 


CONCLUSION 


Zoning has not proved to be a cure-all for past or present municipal land 
use problems; neither does it offer such promise for the future. It has, how- 
ever, proved to be an effective means of controlling private land use in 


© Duffcon Concrete Products v. Borough of Cresskill, 1 N.J. 509, 515, 64 A.2d 347, 
351 (1949). 

™ Lionshead Lake, Inc. v. Township of Wayne, 10 N.J. 165, 89 A.2d 693, 697 
(1952), appeal dismissed, 344 U.S. 919, 73 Sup. Ct. 386 (1953). 

%2Tn County of Du Page v. Henderson, 402 Ill. 179, 186-187, 83 N.E.2d 720, 726 
(1949), the Supreme Court of Illinois took regional developments into consideration 
saying: “We are judicially aware Du Page County is just west of Cook County and the 
city of Chicago, and there has been for some years past a constantly accelerated migra- 
tion westward, from the two places, of people seeking less congested and more com- 
fortable living conditions; that industry is to a degree and for various reasons decen- 
tralizing, and business generally is seeking to escape from the troublesome burdens which 
seem to be an end product of concentrations of people. . . . Country areas, especially 
those close to metropolitan areas, are feeling the impact of changing conditions of life. 
. . . Under such circumstances, the imposition of new or additional restrictions on the 
way of life in country areas is inevitable.” 
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furtherance of the general welfare."4* Uncontrolled use of land by private 
builders has led to irrational land development and accounts for some of the 
problems which now face our cities. Profiting by the experience of the 
past, zoning in the future may be an effective tool to prevent the same mis- 
takes being made again; and it may be used to remedy some of the mistakes 
of the past. 


"8 Building Size, Shape, and Placement Regulations: Bulk Control Zoning Re- 
examined, 60 Yate L. J. 506 (1951). 
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Notes 


CONSENT PROVISIONS IN MODERN 
ZONING STATUTES 


The power of society to regulate the individual’s utilization of property 
has long been conceded. From ancient times, men learned that to grant each 
individual the power to determine how his property should best be used, 
eventually resulted in chaos. It therefore became the unequivocal power of 
the governing body to pass legislation necessary for the protection of public 
health, safety, and morals—the so-called “police power.” 

In the United States, the individual state governments have been recog- 
nized as the repositories of this power.! With the growth of concentrated 
population areas, it soon became evident to the state constitutional conven- 
tions and to the legislatures that effective administration of such power re- 
quired its delegation to groups more closely in touch with local problems. 
Consequently, the states have, by constitutional or statutory ? provisions, 
delegated local administration of the police power, including the power to 
zone, to state-created municipal corporations. The constitutionality of this 
type of legislation has been almost uniformly sustained.® 

Difficulties have arisen over attempts to carry delegation of the regula- 
tory power one step further, by the introduction of the so-called “consent 
provision.” These provisions represent a comparatively recent attempt by 
the legislature to allow adjacent landowners varying degrees of control in 
determining the types of neighboring structures that may be erected.* 


CONSENT PROVISIONS IN MUNICIPAL ORDINANCES 


Operating under their constitutional or statutory authority, city coun- 


*“The police power is inherent in the states of the American Union,” People v. 
Weiner, 271 Ill. 74, 110 N.E. 870 (1915); Chicago v. Bowman Dairy Co., 234 Ill. 294, 
84 N.E. 913 (1908); Booth v. People, 186 Ill. 43, 57 N.E. 798 (1900); Meadowcroft v. 
People, 163 Ill. 56, 45 N.E. 991 (1896). “It is generally regarded not as a delegated, 
but as a reserved power.” Van Winkle v. State, 4 Boyce 578, 91 Atl. 385 (Del. 1914); 
State v. Old Tavern Farm, 133 Me. 468, 180 Atl. 473 (1935). “It has repeatedly been held 
that no provisions of the Federal Constitution and none of the amendments were in- 
tended or designed to interfere with the police power of the various states.” Bittenhaus 
v. Johnston, 92 Wis. 588, 66 N.W. 805 (1896). Also see 11 AM. Jur. 966 (1937). 

2 Itt. Rev. Srat., c. 24, § 73 (1953), “Provides the power to municipalities . . . (4) 
to classify, regulate, and restrict the location of buildings designed for specified in- 
dustrial, residential, business, and other uses. (5) To divide the entire municipality into 
districts of such number, shape, area, and of such different classes . . . as may be deemed 
best suited to carry out the purposes of this article . . . (7) To prohibit uses, buildings, 
or structures incompatible with the character of such districts.” 

*On the delegation of legislative power to municipal corporations, see DiLLon, 
Munic. Corps. 901 (5th ed. 1911). 


‘For an analytical discussion of recent consent statutes, see 21 A.L.R.2d 551 (1952). 
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cils have excluded certain types of structures in specified areas. The pro- 
hibition is then qualified by a provision that such prohibition will be lifted 
upon the written consent of a stipulated percentage of landowners within 
a given radius of the site in question. The rationale underlying such a pro- 
vision is that since the ordinance was enacted to benefit adjacent landowners, 
they, as primary parties in interest, may waive its particular application if 
they desire.® These provisions are sufficiently flexible to put operation of 
the ordinance on a highly individualized basis. As will be shown later, such 
local variation has been praised by proponents of the consent provision and 
damned by its foes. 


CONSTITUTIONALITY OF THE CONSENT PROVISION 


Experience has shown that no definitive rule can be formulated to test 
the constitutionality of these statutes; yet, it is noteworthy that certain 
phrases have recurred in those cases striking down the constitutionality of 
existing consent statutes. Typical objections stated by the courts are the 
following: “An unconstitutional delegation of legislative power to indi- 
viduals;” ® “A delegation beyond the authority granted the municipality;” 7 
“The neighboring landowners are given a power of rejection uncontrolled 
by any standard prescribed by legislative action;” ® “Such consent provi- 
sions may be administered discriminatorily;” ® “Regardless of administra- 
tion, the statute is per se unreasonable, arbitrary, and oppressive;” 1° “This 
constitutes an unreasonable deprivation of liberty or property without due 
process of law;” 1! “In effect, this constitutes a taking of property for a 
public purpose without adequate compensation;” !* and “The right to the 
enjoyment of property cannot be made dependent upon the arbitrary, un- 
controlled will of neighbors.” 1% 

In 1912, the constitutionality of consent provisions was before the 
United States Supreme Court in Eubank v. City of Richmond."* A city ordi- 
nance provided that whenever two-thirds of the property owners on any 
street should request the Commissioner of Streets to establish a building line 
on the side of the street on which their property fronted, the Commissioner 
must establish such line. This provision was struck down by the court. 
Emphasis was placed upon the fact that all discretion in the matter was 


* Swift v. People, 162 Ill. 534, 44 N.E. 528 (1896); People v. Ericsson, 263 Ill. 368, 
105 N.E. 315 (1914). 

® Washington v. Roberge, 278 U.S. 116, 49 Sup. Cr. 50 (1928). 

™Friend v. Chicago, 261 Ill. 16, 103 N.E. 609 (1913). 

® Koos v. Saunders, 349 Ill. 442, 182 N.E. 415 (1932). 

® Austin v. Thomas, 96 W. Va. 628, 123 S.E. 590 (1924). 

1 Ibid. 

™ Spann v. Dallas, 111 Tex. 350, 235 S.W. 513 (1921). 

”® Willison v. Cooke, 54 Colo. 320, 130 Pac. 828 (1913). 

* See note 6, supra. 

* 226 US. 137, 33 Sup. Ct. 76 (1912). 
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taken from the Commissioner of Streets and given to the landowners of the 
city. Here, part of the landowners fronting on any block could determine 
the extent to which anyone on the block could use his land; and once the 
two-thirds consent had been secured, the non-consenting owners, as well as 
the Commissioner of Streets, were powerless to dispute the wisdom or le- 
gality of the decision. The court pointed out that any zoning restriction 
must be predicated upon a public purpose, while here the property owners, 
in establishing the line, might be guided only by self-interest, or even ca- 
priciousness.!® The statute thus drawn without sufficient standards was in- 
valid.4® Pointing out the lack of uniformity which might exist from block 
to block, the court was unable to see how public comfort or convenience, 
and much less health, could be protected by a building line susceptible to 
such variation. 

Although the court invalidated the specific ordinance at hand, it did 
state a rule which has often been invoked, i.e., that the local legislative 
authority is primarily the judge of public welfare, and its policy determina- 
tion will be interfered with only when it is plainly shown that it has no 
substantial relation to the general welfare.17 

Four years later, a Chicago zoning ordinance came before the Supreme 
Court in Cusack v. City of Chicago.'* An ordinance had been enacted pro- 
hibiting the erection of billboards in certain prescribed areas.!® This pro- 
hibition could be removed if the prospective builder could secure the con- 
sent of one-half of the property owners in the block where such billboard 
was to be erected. In upholding the statute, the court affirmed the propriety 
of designating billboards, as distinguished from buildings and fences, in a 
class by themselves.?° In answering the contention that the validity of the 
ordinance was impaired by the clause permitting construction only upon 
consent, the court held that the plaintiff could not possibly be injured, but 
might be benefited by such a qualification, since otherwise the prohibition 
would be absolute.”4 

The argument of the court seems questionable. Granted that an absolute 
prohibition might have been maintained, still if the added qualification tends 
to discriminate against particular individuals, might this not run afoul the 


* Other cases holding that the consent requirement must be reasonable and not 
arbitrary and oppressive are: People v. Andrews, 339 Ill. 157, 171 N.E. 137 (1930); Spies 
v. Board of Appeals, 337 Ill. 507, 169 N.E. 220 (1929); People v. Village of Oak Park, 
331 Ill. 406, 163 N.E. 445 (1928). 

See also Chicago v. The Gunning System, 214 Ill. 628, 73 N.E. 1035 (1905). 

* Jacobson v. Massachusetts, 197 U.S. 11, 25 Sup. Ct. 358 (1905). 

242 US. 526, 37 Sup. Cr. 190 (1916). 

* See comment, 12 C. J. 1171 (1917). 

7° The court held that billboards in certain residential areas could afford facilities 
for loitering and immoral purposes, and could therefore be prohibited. 

Gunning Advertising Co. v. St. Louis, 235 Mo. 99, 137 S.W. 929 (1911), also 
dealt with restrictions upon billboard erection. There the prohibition was upheld in the 
interests of public safety, health, morality, and decency. 
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“equal protection” clause of the Constitution? 2? Under this ordinance, one 
owner on the same block may secure the necessary consent, while a second 
owner may be denied a consent. The reasons for one party’s success and the 
other’s failure may be diverse, but certainly they would not all be based 
upon public welfare. If one individual owns more than one-half of the 
property on the street, he is vested with carte blanche power to erect pro- 
hibited structures, although in doing so he may be violating the interests of 
his powerless neighbors. Permission might be withheld from one individual 
and granted to another for identical structures, with the distinction based 
upon nothing more substantial than the personalities of the applicants. It 
seems that under such circumstances, an issue involving equal protection 
might be raised.?% 

The distinction drawn between the Cusack and Eubank cases has been 
generally followed in subsequent cases.*4 In the Eubank case, establishment 
of a building line was left to the lot owners, and then the commissioner was 
made automatic registrar of their decision. In the Cusack case, however, an 
absolute prohibition had been put into operation in designated areas, but 
modification of the existing prohibition was then permitted upon consent of 
those most affected by such modifications. 

The position taken by the court seems to be that if an ordinance (as in 
Eubank v. Richmond) permits a certain percentage of property owners to 
impose restrictions upon their neighbors, this would constitute an invalid 
delegation of legislative power to individuals. If, however, the statute be so 
constructed that the prohibition is established by the local legislature, sub- 
ject to removal by interested individuals, this is merely an acceptable provi- 
sion affecting enforcement of the law. The subtlety of this distinction has 
been criticized.”® 

The issue arose again in State of Washington v. Roberge.®® An ordi- 
nance prohibited erection of homes for the aged poor unless two-thirds of 
the property owners within 400 feet of the proposed site gave their consent 
in writing. This restriction was struck down, the court stating, “The legisla- 
ture may not, under the guise of the police power, impose restrictions that 
are unnecessary or unreasonable upon the use of private property or the 
pursuit of useful activities ... There is no legislative determination that the 


*U. S. Const. Amend. XIV, Sec. 1 . . . “No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or property without due process of 
law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

>See McBain, Law Making by Property Owners, 36 Pot. Sct. Q. 634(1921), where 
this question was raised. 

**Tegal authors have treated these two cases as landmark decisions in the law of 
zoning. See METZENBAUM, THE LAw oF ZoniNG (Ist ed. 1930). 

>See Epwarp M. Bassett, ZontING (Ist ed. 1936), where the practical difficulties 
arising under these cases is fully discussed. 

76278 US. 116, 49 Sup. Cr. 50 (1928). 
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proposed building and use would be inconsistent with the public health, 
safety, and welfare.” 27 It would seem that in this situation the court might 
have felt bound by their decision in the Cusack case to hold that the restric- 
tion, imposed initially by the city council, was valid despite the fact that it 
allowed adjacent landowners to waive its particular application in certain 
instances. However, the court in the Roberge case distinguished their Cusack 
holding. It was pointed out that the billboards prohibited in the Cusack 
case could constitute a public nuisance, whereas there was nothing damag- 
ing to the public welfare in homes for the aged.?* 


CLASSIFICATION OF UNDESIRABLE ENTERPRISES 


It is of prime importance to examine in each case the nature of the 
enterprise being prohibited. Where restrictions are directed against enter- 
prises patently inimical to the public health, safety, and morals the courts 
have less difficulty in sustaining the enactment.?® In Chicago v. Smolensky ,®° 
an ordinance prohibiting maintenance of a wholesale or retail junk shop 
without consent, was held reasonable upon the theory that junk shops could 
be regulated as nuisances. However, in People v. Busse,>' the Illinois court 
concluded that junk shops were not nuisances per se, and an ordinance re- 
quiring majority consent must distinguish between those conducted in an 
unobjectionable manner and those which were in fact nuisances.*? 

In City of Chicago v. Stratton,** the ordinance provided that local con- 
sent was necessary to operate a livery stable in residential areas. Once again 
the ordinance was sustained. The court admitted that livery stables were not 
nuisances per se, but added that their presence in residential areas could be 
considered deleterious, and therefore subject to regulation.** 


* The court expressly stated, however, that it was not deciding “whether, con- 
sistently with the Fourteenth Amendment, it is within the power of the state or 
municipality by a general zoning law to exclude the proposed new home from a district 
...” 278 U.S. 116, at 123(1928). “Homes for the aged do not fall within the general 
classification of nuisances.” Kansas City St. Andrew Society v. Kansas City, 58 F.2d 593 
(8th Cir. 1932). 

** As stated by the court, “The facts shown clearly distinguish the proposed 
building and use from such billboards or other uses which by reason of their nature 
are liable to be offensive.” 278 U.S. 116, at 122 (1928). For a criticism of the court’s 
holding, see 27 Micn. L. Rev. 712 (1929). 

58 Am. Jur. 1020 (1948). 

© 282 Ill. 131, 118 N.E. 410 (1917). 

1240 Ill. 338, 88 N.E. 831 (1909). 

*” The court freely admitted the power of the legislature to regulate any enterprise 
which constituted a de facto nuisance. 

9 162 Ill. 494, 44 N.E. 853 (1896). 

* The holding in this case has often been cited. The consent provision was here 
construed to be in the nature of a condition subsequent. The court stated that the 
legislature could not delegate its power to make the law, but could make a law to de- 
termine some fact or state of things upon which operation of the law depended.—“The 
legislature is competent to pass a law, the ultimate operation of which, by its own 
terms, is made to depend upon a contingency.” 
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The inference in these cases is that noxious enterprises may be pro- 
hibited under the conventional police powers, and therefore zoning ordi- 
nances excluding such enterprises in certain areas can be easily justified.** 
The fact that the added consent provision could easily defeat the original 
purpose of the ordinance by permitting these enterprises, seems not to have 
been considered by the courts.*¢ 

Where city councils have attempted to exclude churches,*? schools,* 
or other eleemosynary institutions ®® from certain areas or districts of the 
city, they have found the courts less receptive. Such institutions are not 
harmful per se, and unless a reasonable basis for classification is established, 
this type of prohibition has been invalidated.4° In Concordia College v. 
Miller,’ an amendment to a zoning ordinance allowed erection of educa- 
tional institutions in residential districts only upon the consent of eighty per 
cent of the property owners in the block. The new amendment was held to 
violate the “due process” clauses of the state and federal Constitutions.*? 
Under the amendment, unless the stipulated consents were first secured, the 
Board of Appeals was powerless to grant permission. As the statute was de- 
signed, a fraction over twenty per cent of the adjacent landowners could 
prevent any action by the Board, and “they finally could determine, even by 
inaction, the kind of use that petitioner may make of his property—the 
action of such dissenting or indifferent owners is subject to no guides or 
standards whatever.” # 

The city in the Concordia case had depended upon the holding in the 
Cusack case, where the right to restrict billboards, subject to similar con- 
sent provisions, had been sustained. The inherent nature of the structures 
prohibited was, according to the court, the distinguishing factor in the two 
cases.** Since billboards might constitute a threat to the public health, safety, 
and morals, they could be prohibited under the conventional police powers.** 


* The propriety of this position is questioned in METZENBAUM, p. 277, supra, note 
25. 

© Id. at p. 278. 

** State ex rel. Lutheran Church in America v. Joseph, 139 Ohio St. 229, 39 N.E.2d 
515 (1942); City of Sherman v. Simms, 143 Tex. 115, 183 S.W.2d 415 (1944). 

* Catholic Bishop of Chicago v. Kingery, 371 Ill. 257, 20 N.E.2d 583 (1939); 62 
C.J.S. § 226(8) (1949). 

* Kansas City St. Andrew Society v. Kansas City, 58 F.2d 593 (8th Cir. 1932). 

“See case comment, 22 Miss. L. J. 257 (1951). 

* 301 N.Y. 825, 93 N.E.2d 632 (1950). 

© Supra, note 22. 

“ The court cited Carter v. Carter Coal Co., 298 U.S. 238, 56 Sup. Ct. 855 (1936) on 
this point. 

“It was also pointed out that even after the required consent had been secured, 
the Board of Appeals was given no standards or guides as to what “educational, religious, 
or eleemosynary” purposes may be permitted. “Unfettered discretion to approve or 
reject proposed educational uses cannot be granted.” Matter of Little v. Young, 299 
N.Y. 699, 87 N.E.2d 74(1949); Panama Refining Co. v. Ryan, 293 U.S. 388, 55 Sup. Ct. 
241 (1935). 

“ See 58 Am. Jur. 1020 (1948). 
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But in the Concordia case, the legislature was attempting to regulate educa- 
tional institutions, which are in themselves beneficial to the general health, 
safety, and morals.*® 


ESTABLISHMENT OF THE EXCLUSION DISTRICT METHOD 


In determining the limits of the “consent area” each city council em- 
ploys its own discretion regarding the size of the “vitally affected area.” 
The most popular method of limitation seems to be stipulation of a certain 
radius in all directions from the proposed site.47 This method has met with 
approval, unless the court finds that the radius drawn is so great that the 
property owners on the fringes would actually have no personal interest 
in the operation of the applicant’s property.*§ 

Another method provides for consent of owners located on the same 
street. This seems more arbitrary in form, and consequently has endured 
greater criticism.*® If such provision is held to include property owners 
located on the same street, but far removed from the applicant’s property, 
the classification is generally deemed unreasonable.®® Limitations to persons 
on the same street and block have been almost universally upheld.54 

The exclusion district may not be defined in the ordinance, and in such 
case, must result from necessary implication.®? Size of the exclusion district 
alone is of little or no importance. The primary consideration must always 
be the reasonableness of the area designated in relation to the structure 
being prohibited.®* It has been held that the question of reasonableness is a 
judicial question, and should not be submitted to a jury.®* 

The percentage of neighboring property owners whose consents must 
be secured has also varied with the individual determinations of the local 
legislative bodies. The more lenient ordinances provide for a simple majority, 
while others require higher percentages.®> Reasonableness will always be the 
crucial test, and it is fair to assume that more noxious enterprises may be 
burdened by the legislature with more stringent consent requirements. 


“In addition, the court pointed out that here the proposed college would actually 
be under state supervision, and it was therefore difficult to see how its presence could 
be deemed a nuisance. 

* Supra, note 26. 

* The legislature generally defines a sufficiently restrictive area to permit attack on 
these grounds. 

“Klumpp v. Rhoads, 362 Ill. 412, 200 N.E. 153 (1936). 

° Ibid. 

* See note 30 supra. 

* See note 23 supra. 

8 Ibid. 

* Curtis v. City of Los Angeles, 172 Cal. 230, 156 Pac. 462 (1916). 

In the Concordia case, note 41 supra, the statute required 80 per cent consent. 
Although the restriction was invalidated on other grounds, the court failed to state 
whether the percentage requirement was unreasonable. 
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POLICY CONSIDERATIONS 


Conceding the argument that neighboring property owners will be most 
affected by a prohibited enterprise, the wisdom of allowing them to waive 
such prohibition may nevertheless be questioned. If such enterprises are re- 
stricted after a legislative determination that they constitute a threat to the 
general welfare, what justification is there for allowing a group of individuals 
the right to determine the necessity for the restriction? It has often been 
held that people in their individual capacities cannot be entrusted with the 
guardianship of their own health, safety, and well-being, and are not per- 
mitted, even voluntarily, to expose themselves or others to needless perils.** 

Is it realistic to assume that the landowners designated by the arbitrary 
boundaries will be the only ones affected? If individuals owning property 
immediately outside the boundary will be affected, should not they too have 
an equal voice in the matter? Can a valid distinction be predicated merely 
on degree of damage, if in fact both parties are adversely affected? The 
answers to the foregoing questions lie in the practical realization that a line 
must be drawn somewhere, and the effects of such action cannot always be 
equitable. Nevertheless, the creation of such possible inequities should be 
borne in mind by the legislators in determining the propriety of granting 
one individual the power to decide how his neighbors may live. 

The courts should more clearly express their basis for upholding the 
particular ordinances. Almost every case has given lip-service to the phrase 
“public health, safety, and morals.” In almost no instance has the primary 
motivation been admitted to be protection of property values. It is note- 
worthy, however, that the consent privileges have almost universally been 
granted to the landowners rather than the tenants. Although tenants are the 
primary parties affected from a health standpoint, they have no voice in 
granting consent. The ultimate decision lies with the property owner, who 
might feel inclined to grant permission on several grounds—so long as the 
value of his land will not be adversely affected.** In such a situation, it is 
difficult to justify the enactment of such legislation on the theory that it is 
for the protection of the public health, safety, or morals. If it is designed 
primarily for the protection of property values, the courts should be willing 
to so label it.58 While protection of property is also within the police powers, 
it is generally viewed more restrictively than statutes based upon the broader 
protection of health, safety, and morals.*® 


5° State v. Withnell, 78 Neb. 33, 110 N.W. 680 (1907). 

In Theurer v. People, 211 Ill. 296, 71 N.E. 997 (1904), it was held that if consent 
to sign an application was procured by paying an owner money or other valuable con- 
sideration, the vote could not be counted. “The determination of the propriety of 
signing or refusing to sign demands consideration, not only of the views of third per- 
sons, but also of the general public in the vicinity.” 

8 See argument to this effect, supra note 47. 

° 8 McQuiLuin, Munic. Corp. 52 (3d ed. 1950) “On the other hand, it has been 
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CONCLUSION 


Experience has taught many lessons which should not go unheeded. 
Judicial distinctions between valid and invalid legislation have not always 
been clear. An attempt to follow the Cusack case has resulted in much con- 
fusion.® Despite the many cases dealing with the subject, the constitutional- 
ity of proposed legislation cannot be predicted with any great degree of 
certainty. The answer to this dilemma lies not in the abandonment of the 
consent provision, for the desirability of limited local control is conceded. 

The difficulty appears to stem from the hiatus existing between the 
functions of the Zoning Board and the rights of adjacent landowners. Cur- 
rent statutes almost invariably preclude the exercise of discretion by the 
Zoning Board, once the stipulated consents have been secured. Such statutes 
ignore the judgment of the Board and violate the basic philosophy of the 
administrative tribunal. Zoning Boards are created to afford expert knowl- 
edge on important and complicated issues.*' To relegate such groups to the 
status of automaton for the decisions of uninformed, self-interested in- 
dividuals, is a prostitution of governmental functions. 

The answer lies in integration of the Board’s functions with those of 
the adjacent landowners. Statutes should be designed so that consent to 
establish prohibited structures must be initially secured from neighboring 
owners before the applicant can petition the Board for a permit.®* At that 
point, the Board should conduct hearings to determine whether such estab- 
lishment could prove detrimental to the general welfare despite the consent 
of local owners. Under such an arrangement, ultimate determination would 
reside with the Board, a properly authorized arm of the legislature. The 
damning argument that the legislature has relinquished its powers to an un- 
organized group of citizens would no longer be raised, and local government 
would once again have returned to the model pictured by John Locke 
when he stated, 


“The legislature cannot transfer the power of making laws to any other 
hands. ... Nor can the people be bound by any laws but such as are 
enacted by those whom they have chosen and authorized to make the 
law for them... . They are to govern by promuigated, established laws, 
not to be varied in particular cases, but to have one rule for the rich and 
poor, for the favorite at court, and the countryman at plough.” 


RONALD S. MILLER 


said (by some courts) that the conservation of property values is not of itself a proper 
sole objective for the exercise of the police power by enactment of zoning ordinances.” 

© Supra note 25, p. 43. 

"For a comprehensive discussion of the functions of the administrative tribunal, 
see Davis, ADMINISTRATIVE LAW (1951). 

@ 58 AM. Jur. 1052 (1948) discusses landowner consent under present laws. 

* JoHN Locke, or Civit GovERNMENT, (Second treatise, 1673). 








Insurance Note 
INSURANCE—Definition of Collision in the Standard Automobile Policy. 


The standard automobile policy now in use presents a problem of in- 
terpretation which is almost unique in the field of contracts. The form on 
which the policy is written contains a number of different clauses from 
which the insured may select the coverages he wishes to carry. The question 
sometime arises whether those clauses which are offered but rejected are a 
part of the insurance contract and may be used in construing those clauses 
which are accepted. 

One of the clauses in the standard policy, that providing collision cover- 
age, reads as follows: 


“The company agrees ... to pay for direct and accidental loss of or 
or damage to the automobile, hereinafter called loss, caused by collision 
of the automobile with another object, or by upset of the automobile. 


” 


The only definition of collision included in the policy is contained in the 
clause providing comprehensive loss coverage: 


“The company agrees ... to pay for any direct and accidental loss 
of or damage to the automobile, hereinafter called loss, except loss 
caused by the collision of the automobile with another object, or by 
upset of the automobile, or by collision of the automobile with a vehicle 
to which it is attached. Breakage of glass and loss caused by missiles, 
falling objects, fire, theft, explosion, earthquake, windstorm, hail, water, 
flood, vandalism, riot, or civil commotion shall not be deemed loss by 


collision or upset.” 


Where the insured has taken collision but not comprehensive coverage, 
it must be determined whether this definition of collision applies; whether 
it is meant only to increase the liability of the insurer under comprehensive 
coverage, or is also meant to restrict its liability under collision coverage. 
This problem arises because many courts have accepted very broad defini- 
tions of collision, making it cover almost any kind of loss, from damage 
caused by rising flood waters 1 to damage caused by a falling human being.? 
In jurisdictions applying liberal definitions of collision, this problem of con- 
struction may have to be solved.® 


* Long v. Royal Ins. Co., Ltd., 180 Wash. 360, 40 P.2d 132 (1935). 

* Teitelbaum v. St. Louis Fire & Marine Ins. Co., 296 Ill. App. 327, 15 N.E.2d 1013 
(1st Dist. 1938). See also, Universal Service Co. v. American Ins. Co., 213 Mich. 523, 
181 N.W. 1007 (1920) (Scoop of steam shovel falling on automobile held to be a 
collision.) Many cases are collected in APPLEMAN, INSURANCE Law AND Practice §§ 3201- 
3205 (1st ed. 1943). 

* The supreme courts of three states have considered cases involving this situation. 
In two jurisdictions the definition of collision in the comprehensive clause has been held 
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In seeking a solution, a brief consideration of the rules of interpretation 
of contracts and insurance policies will be necessary.‘ It is universally held 
that where an ambiguity exists, printed contracts will be strictly construed 
against the party preparing them, and insurance policies will be construed 
against the insurer.> The first requirement is the existence of an ambiguity. 
Many courts have defined ambiguity as nothing more than uncertainty in a 
written contract.® “If there is a reasonable ground for difference of opinion, 
ambiguity exists.” 7 Item 3 of the standard automobile policy states, “The 
limit of the company’s liability against each coverage shall be as stated 
herein, subject to all the terms of this policy.” The question arises, what is 
the policy? Is it the contract of insurance, including only those clauses ac- 
cepted by the insured, or is it all the writing on the face of the instrument 
itself? The meaning is clearly uncertain. A very strong argument may be 
made that the policy is ambiguous, and that the uncertainty should be re- 
solved in favor of the insured. The Supreme Court of Texas, in doing just 
that, said: 


“If petitioner had intended the language in the last section of cover- 
age A [comprehensive] (enlarging its liability under that coverage) to 
be used also to restrict its liability under coverage B-1 [collision] the 
same language could have been written into coverage B-1 as a limitation 
of liability.” ® 


Equally convincing arguments, however, may be made on the other side. 
The situation is analogous to that involving contracts typed or written on 
business stationery which contains a limitation of liability—usually liability 
due to unavoidable delay—included in the letterhead or printed across the 
bottom of the page. These cases hold consistently that if the printed matter 
is clearly set out and is not contradictory to anything included in the body 
of the contract, it is incorporated into the contract, even though it is not 


applicable to construe the collision clause. Mercury Ins. Co. v. McClellan, 216 Ark. 410, 
225 S.W.2d 931 (1950), 4 Ark. L. Rev. 489; Saul v. St. Paul Mercury Ind. Co., 173 Kan. 
679, 250 P.2d 819 (1952). The opposite result was reached in Providence Washington 
Ins. Co. v. Proffitt, 150 Tex. 207, 239 S.W.2d 379 (1951). 

‘For a thorough treatment of this matter see, 3 Corbin, Contracts §§ 532-560 
(1st ed. 1951) and APPLEMAN, INsuRANCE LAW AND Practice §§ 7381-7407 (1st ed. 1943). 

> Canadian Radium & Uranium Co. v. Indemnity Co. of North America, 411 Ill. 
325, 104 N.E.2d 250 (1952). An excellent discussion of construction of insurance policies 
may be found in Soukup v. Employers’ Liability Assur. Co., Ltd., 341 Mo. 614, 108 
S.W.2d 86, 112 A.L.R. 149 (1937). 

* Whalen v. Stevens, 193 Ill. 121, 135, 61 N.E. 921, 926 (1901); First Nat’l Bank of 
Sparta v. Hancock Whse. Co., 142 Ga. 99, 103, 82 S.E. 481, 483 (1914). 

"London & Lancashire Ins. Co. v. Neil Barron Fuel Co., 31 F. Supp. 599, 600 (W.D. 
Mo. 1940). 

§ Providence Washington Ins. Co. v. Proffitt, 150 Tex. 207, 210, 239 S.W.2d 379, 381 
(1951). 
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referred to in the typed or written portion.® By analogy, it might be argued 
that the language in the comprehensive clause, appearing on the same page 
as the collision clause, should be incorporated into the collision clause by 
implied reference.!® 

Another situation similar to that encountered in the automobile policy 
arises when clauses of a printed contract are erased or stricken by the parties. 
In these cases, if there is an ambiguity in the contract, reference may be 
made to the stricken clauses to determine the intent of the parties.’! In one 
of these cases the stricken clause provided that the customer should pay for 
extra labor and materials. The court held that the fact that this clause was 
stricken was a strong indication that the parties intended that the seller 
should pay for these items.!* This is not a very helpful solution to the insur- 
ance cases, however, since a result for either side might be obtained. The 
insurer might contend that the insured, by rejecting the comprehensive 
clause, is barred from demanding the coverage it supplies; on the other 
hand, the insured could maintain that the insurer is barred from utilizing 
the definition of collision which it contains. 

A final appeal may be made to the common sense definition of terms. 
It must be admitted that the definition of collision provided in the compre- 
hensive clause is the usual one, and that in many instances courts have 
strained the meaning of the word to give relief in hard cases. It might also 
be argued that the average motorist would understand “policy” as used in 
item 3 to mean the entire instrument, and not only those parts of it which 
he selects.!* 

It is not easy to say which of these arguments is the better one. Practical 
considerations seem to favor that construction which refuses to admit the 
definition included in the rejected clause. Such an interpretation might lead 
the insurance companies to change the language of the policy—a change 
which would be desirable, not only to clarify the situation, but also to estab- 
lish a positive definition of collision in place of the negative one now pro- 
vided. Since the company is in a position to thus clarify its intended mean- 


* Boston Lumber Co. v. Pendleton Bros., Inc., 102 Conn. 626, 129 Atl. 782 (1925). 
Summers v. Hibbard, Spencer, Bartlett Co., 153 Ill. 102, 38 N.E. 899 (1893), holds contra, 
but, as is pointed out in Anaconda Copper Co. v. Houston, 107 Ill. App. 183 (1st Dist. 
1903), which distinguishes it, the printed statement in the Summers case was not clearly 
connected with the subject matter of the contract. 

Tt is occasionally held in will cases that two parts of a will may be probated as 
a unit if they are connected physically and by their internal structure. For example, in 
Fosselman v. Elder, 98 Pa. 159, 168 (1881), an envelope was held to be part of a will 
where the address was necessary to identify the legatee. A similar argument for integra- 
tion because of physical connection might be made in the insurance policy situation. 

™ Hughes v. Samedan Oil Corp., 166 F.2d 871 (10th Cir. 1948); Remillard Brick 
Co. v. Remillard Dandini Co., 51 Cal.App.2d 744, 125 P.2d 548 (1942). 

* Curtis v. M. L. Virden Lumber Co., 159 Miss. 454, 132 So. 341 (1931). 


8 This point is developed at greater length in Saul v. St. Paul Mercury Ind. Co., 
173 Kan. 679, 683, 250 P.2d 819, 822 (1952). 
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ing, a construction which widens its liability could hardly be too onerous. 
For this reason it seems both just and practicable to apply the general rule 
of interpretation, that insurance policies should be strictly construed against 


the insurer. 
Georce M. CHANDLER 








Case Comments 


CONSTITUTIONAL LAW —1953 Amendment to Divorce Statute De- 
clared Invalid. (Illinois) 


Petitioner brought a mandamus proceeding to compel the respondent, 
clerk of the Circuit Court of Cook County to file a complaint for divorce. 
The trial court entered judgment dismissing the petition on the ground that 
petitioner had failed to comply with requirements of the divorce law pro- 
viding that any person desiring to commence a divorce action shall, not less 
than sixty days nor more than one year before filing the complaint, file with 
the clerk of the court a written statement of intention to file a complaint for 
divorce.! On appeal, held: Reversed. The amendment to the divorce law ap- 
proved in 1953 ? is unconstitutional being in violation of Article II, Section 
19 of the Illinois Constitution which states: 


“Every person ought to find a certain remedy in the laws for all injuries 
and wrongs which he may receive in his person, property or reputation, 
he ought to obtain, by law, right and justice freely, and without being 
obliged to purchase it, completely and without denial, promptly, and 
without delay.” 


The court also held the statute invalid because of the provision ® that the 
judge may, after inspection of the statement of intention, invite the parties 
to confer with him in his chambers, because it imposes non-judicial functions 
on the judge. People ex rel. Christiansen v. Connell, 2 Ill.2d 332, 118 N.E.2d 
262 (1954). 

By the decision in this case the Supreme Court of Illinois has for the 
third time * in the last seven years invalidated various procedural reforms 
involving the divorce law, designed by the legislature to better regulate the 
granting of divorces. The amendment in the present case, providing for a 


In. Rev. Srat., c. 40, § 23 (1953): “Subject to the exceptions hereinafter provided, 
any person desiring to commence an action for divorce, separate maintenance or annul- 
ment of marriage, shall not less than sixty days nor more than one year before filing a 
complaint, file with the clerk of the court in which the action is intended to be com- 
menced, a written statement reciting his intention to file the complaint.” 

? Iu. Rev. Srat., c. 40, §§ 23-29 (1953); Ill. Laws 1953, p. 284. 

*Ttv. Rev. Srat., c. 40, § 27 (1953): “The judge may, after inspection of the state- 
ment of intention, invite the prospective parties and their counsel, if any, to confer with 
him in his chambers. No testimony shall be taken at the conference or any record made 
of the statements of any party. Attendance shall be voluntary and nothing herein is 
an authorization to compel the attendance of a party by process or order of court.” 

* The two prior decisions were: People ex rel. Bernat v. Bicek, 405 Ill. 510, 91 N.E. 
2d 588 (1950) (declared invalid the Domestic Relations Act of 1949 providing for estab- 
lishment of divorce divisions in judicial circuits if a majority of judges of the circuit so 
desired on the ground that this constituted an invalid delegation of legislative power to 
the judiciary); Hunt v. County of Cook, 398 Ill. 412, 76 N.E.2d 48 (1947) (declared in- 
valid the Domestic Relations Act of 1947 which was very similar to the 1949 law but 
applied only to Cook County on the ground that this violated Art. IV, Section 22 of 
the Illinois Constitution prohibiting the enactment of special laws). 
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sixty day “cooling off” period, was clearly intended to encourage possible 
conciliation of the parties before legal action was taken and has long been 
advocated by Judge Miner of the Superior Court of Cook County.5 

The court, while admitting there was no common law right to divorce 
and that the legislature could abolish the remedy entirely, denied the right of 
the legislature to attach such procedural conditions to the right to secure a 
divorce.® Since the state has been held to be a third party to every divorce 
action and to have an interest in protecting the marital relation 7 it is diffii- 
cult to understand the logic of this position. It would seem that the legis- 
lature, under the police power, could adopt any regulations or restraints 
upon a purely statutory right § that it deemed to be for the general welfare, 
provided the means used were reasonably adapted to the ends to be 
achieved.® 

The very general language '° of Article II, Section 19 of the Illinois 
Constitution would seem not to prevent the imposition of a time requirement 
on the filing of a complaint in light of the many similar requirements con- 
tained in the Illinois statutes.'1 In the present decision the court based its 


* Miner, Conciliation Rather Than Reconcilation, 43 Iti. L. Rev. 464 (1948); 36 ILL. 
B. J. 207 (1948); 41 In. B. J. 636 (1953). 

*Frost and Forest Trucking Co. v. Railroad Commission, 271 U.S. 583, 46 Sup. Ct. 
605 (1926). However, unless the condition imposed is a clear violation of due process it 
would seem that the State could make a purely statutory privilege conditional upon the 
performance of some reasonable act. RoTTscHAEFER, CONSTITUTIONAL Law § 255 (1939): 
In discussing a very similar constitutional provision the court in Mattson v. City of 
Astoria, 39 Ore. 577, 65 Pac. 1066, 1067 (1901) stated: “It was intended to preserve the 
common law right of action for injury to person or property, and while the legislature 
may change the remedy or the form of procedure, attach conditions precedent to its ex- 
ercise and perhaps abolish old and substitute new remedies, it cannot deny a remedy 
entirely.” 

*Ollman v. Ollman, 396 Ill. 176, 71 N.E.2d 50 (1947); Wells v. Wells, 323 Ill. App. 
190, 55 N.E.2d 390 (1st Dist. 1944). 

® Numerous Illinois decisions have upheld such regulations when their constitu- 
tionality was attacked..See, Clarke v. Storchak, 384 Ill. 564, 52 N.E.2d 229 (1943) (de- 
claring “guest statute” to be constitutional) Comment, 22 Cui-Kent L. Rev. 220 (1944); 
People ex rel. Heydenreich v. Lyons, 374 Ill. 557, 30 N.E.2d 46 (1940) (upholding con- 
stitutionality of law providing that any person desiring poor relief must reside in the 
state for three consecutive years immediately prior to such application for relief) Com- 
ment, 8 U. or Cut. L. Rev. 544 (1941); Fenske Bros. Inc. v. Upholsterers National Union 
of North America, Local No. 18, 358 Ill. 239, 193 N.E. 112 (1934); People v. John Doe 
of Rosehill Cemetery Co., 334 Ill. 555, 166 N.E. 112 (1929). 

°In the present case such a view is expressed by Chief Justice Schaefer in his con- 
curring opinion. People ex rel. Christiansen v. Connell, 2 Ill.2d 332, 349, 118 N.E.2d 262, 
270 (1954). 

In Welch v. Davis, 342 Ill. App. 69, 77, 95 N.E.2d 108 (3d Dist. 1950) it was 
stated: “. . . this reference to the Constitution (Art. II, § 19) is more of a statement of 
philosophy than a rule which can be used to solve cases .. .” (reversed on other grounds 
in 410 Ill. 130, 101 N.E.2d 549 (1951). 

™ See, for example, the many situations where leave of court is required before 
a certain statutory privilege is allowed, Itt. Rev. Stat., c. 110, § 201 (1953) (appeal from 
order granting new trial); c. 112, § 10 (filing complaint in quo warranto); c. 102, § 14 
(filing suit in equity to restrain disbursement of public funds by a state officer). 
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judgment primarily on that part of the Section stating that every person 
“ought to obtain, by law, right and justice freely” attempting to distinguish 
such cases as Clarke v. Storchak 2 on the ground that they involved reason- 
able restrictions imposed on the other part of the Section stating that every 
person “ought to find a certain remedy in the laws.” But these two clauses 
appear to be inseparable since a remedy can only be given by relief granted 
by a court. Although it has been held that a common law remedy for an in- 
jury or wrong cannot be abrogated entirely by the legislature,'® the right 
of the legislature to delay a plaintiff’s right to access to the courts until a 
reasonable condition, which is connected with the public welfare, is com- 
plied with, appears to be supported by several decisions.1* 

However, that Section of the amendment providing for waiver of 
compliance !° with Section 23 if the court finds it desirable, appears to be 
unconstitutional on the basis of some prior Illinois decisions.1° No legislative 
standards are set up for the exercise of such judicial discretion and so uni- 
formity of administration could not be had. Just when the interests of the 
parties would require a waiver of compliance with the provision is difficult 
to answer. Certainly other remedies are available to keep the person and 
property of the prospective defendant within the state. In the absence of any 
guides the court would be exercising a legislative function in making the 
decision. 

The court’s decision that Section 27 17 is unconstitutional is also prob- 
ably correct. In complying with such a provision the judge would be exer- 
cising the function of a social or family welfare agency, which is certainly 
a non-judicial task. Although such conciliation performed by a judge might 
have desirable aspects, under our present governmental system of strict 
separation of powers it would seem to be invalid.1® The pre-trial confer- 


384 Ill. 564, 52 N.E.2d 229 (1943). 

*® Heck v. Schupp, 394 Ill. 296, 68 N.E.2d 464 (1946) (“Heart Balm Act” abolishing 
actions for alienation of affections and criminal conversation held unconstitutional) 
Comment, 42 Iu. L. Rev. 233 (1947); Stewart v. Houk, 127 Ore. 589, 271 Pac. 998 (1928). 

* People ex rel. Royal v. Cain, 410 Ill. 39, 101 N.E.2d 74 (1951); Eckhoff v. The 
Forest Preserve District of Cook County, 377 Ill. 208, 36 N.E.2d 245 (1941); Bonney v. 
King, 201 Ill. 47, 66 N.E. 377 (1903); Douglas v. Hutchinson, 183 Ill. 323, 55 N.E. 628 
(1899). 

* Ti. Rev. Start., c. 40, § 24 (1953): “On written motion supported by one or more 
affidavits setting forth facts that satisfy the court that immediate action is required to 
protect the interests of any person who could be affected by a decree in the proceedings, 
the court may, by order, waive compliance with all or any part of the provisions of 
Section 1 of this Act. In any case where compliance with any provisions of Section one 
is waived, the final order or decree shall recite the facts constituting the grounds for 
such waiver.” 

** Speroni v. Board of Appeals of City of Sterling, 368 Ill. 568, 15 N.E.2d 302 (1938); 
Wilton v. Hamilton, 344 Ill. 82, 176 N.E. 333 (1931); York Rys. v. Driscoll, 331 Pa. 193, 
200 Atl. 864 (1938). 

* Supra, note 3. 

*® Devine v. Brunswick-Balke-Collender Co., 270 Ill. 504, 110 N.E. 780 (1915); State 
v. Illinois Central Railroad Co., 246 Ill. 181, 231, 92 N.E. 814, 833 (1910). 
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ence,!® relied upon by the respondents in the instant case as being analogous, 
never takes place until the court has jurisdiction over the parties and subject 
matter of the litigation. Although certain other proceedings ?° might seem 
to impose non-judicial functions on the courts, none is so clearly an executive 
type function as the one involved here. In any event, the duty of the courts 
is adjudication and no extension should be made regardless of its social de- 
sirability. 

The present amendment would probably have helped to alleviate the 
divorce and separate maintenance problem in Illinois, but inherent in the 
court’s decision is the view that the situation is not to be solved by legal 
means, Statutes in other states providing for a lapse of time after filing an 
action until a final decree can be entered,”! and providing that an action can- 
not be filed until a given period of time after the commission of certain acts 
made the basis of the action,?? have proved to be wholly inadequate in 
solving the problem. The present provisions probably could have been em- 
bodied in Supreme Court rules under the inherent rule-making power of 
that court as contended by Judge Miner,”* but in light of the present decision 
it is very unlikely that this will ever be done. 

Rosert D. Bropt 


CONSTITUTIONAL LAW—Disciplinary Proceedings for Physicians and 
Surgeons. (United States) 


Petitioner, Edward Barsky, M.D., was subpoenaed before the House 
Un-American Activities Committee to produce all books and records rele- 
vant to monetary transactions of the Joint Anti-Fascist Refugee Committee, 
Pursuant to advice of counsel, petitioner, as national chairman of the Joint 
Committee, refused to produce the subpoenaed papers. For such refusal, Dr. 
Barsky was cited for contempt of Congress and imprisoned for five months.! 
Upon his release, charges were filed against him under the New York Educa- 
tion Laws,? providing disciplinary action for physicians convicted of a 


* ILL. Rev. Srat., c. 110, § 182a (1953). 

Til. Supreme Court Rule 59 (providing for preliminary hearing by commissioners 
of court before a disbarment proceeding); In Re Amaden, 380 Ill. 545, 44 N.E.2d 558 
(1942) (such a preliminary hearing must be found as a jurisdictional fact before the 
court can proceed with the disbarment suit); People ex rel. Dunham v. Morgan, 90 Ill. 
558 (1878) (upholding power of circuit court to appoint municipal park commissioners 
in event of vacancy). 

1 Wis. Stat., § 247.37 (1945). 

*™ New Jersey P. L. (p. 494) Act of March 23, 1923. 

* Miner, Conciliation Rather Than Reconciliation, 43 Itt. L. Rev. 464, 470 (1948). 

*United States v. Barsky, 72 F. Supp. 165 (D.C. Dist. 1947), aff’d., 167 F.2d 241 
(D.C. Cir. 1948). 

* McKinney’s New York Laws, Education Laws, §§ 6514, 6515. Relevant provisions 
set out in footnote 5, infra. 
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crime. The case was referred to the Committe on Medical Grievances, 
which, after full hearings, found disciplinary action warranted and sus- 
pended petitioner’s license for six months. A further hearing was conducted 
by the Disciplinary Committee of the Board of Regents, which, in affirming 
the guilt of the party, recommended only censure and reprimand. The State 
Board of Regents, however, sustained the previous six months suspension 
and this decision was upheld in the Supreme Court * and the Court of Ap- 
peals * of New York. On appeal to the Supreme Court of the United States, 
held: Affirmed. Such suspension is within the police power of a state in con- 
trolling the health, safety, and welfare of its citizens. Barsky v. The Board of 
Regents, 347 U.S. 442, 74 Sup. Ct. 650 (1954). 

Under a strict interpretation of New York Education Laws, there is 
little question but that petitioner’s conduct falls within the scope of activity 
requiring disciplinary proceedings. Whether his act be in violation of either 
state or federal statutes, it is a “crime” within the meaning of Section 6514 of 
the Education Laws.® The decision illustrates, however, the power of an 
administrative agency in construing a statute supposedly designed to regu- 
late the health and welfare of a community. 

By and under advice of counsel, petitioner refused to furnish the sub- 
poenaed information on grounds that Congress, by so ordering, transcended 
its legislative authority. Dissenting, Justice Black indicates that the motive 
and rationale for refusal was not illusory and was substantiated at the time 
by validly recognized authority. Moreover, the issue had never been clearly 
settled by the Supreme Court.® Thus, in construing and applying this 
licensing statute, the State Board of Regents has penalized a practitioner, not 
for his failure to maintain high standards of professional conduct, but rather 
for his misinterpretation of existing law, a fact wholly unconnected with his 
practice of medicine. The instant statute appears to have been employed not 
to serve the medical interests of the community, but rather to effectuate the 
legislative security program of the Federal Government. That this was the 
intent of the New York legislature when the statute was first enacted is in- 
deed questionable. Moreover, it is a fundamental precept of administrative 
procedure that penalties may be imposed only for remedial purposes or to 


* Application of Barsky, 279 App. Div. 117, 118 N.Y.S.2d 778 (1952). 

‘Barsky v. The Board of Regents, 305 N.Y. 89, 111 N.E.2d 222 (1953). 

5“). The license or registration of a practitioner of medicine . .. may be revoked, 
suspended, or annulled, or such practitioner reprimanded or disciplined in accordance 
with provisions . . . of this article after due hearing in any of the following cases: 

(b) That a physician . .. has been convicted in a court of competent jurisdiction, 
either within or without this state, of a crime; or. .. .” Much argument centered on the 
fact that although the offense was a crime under Federal laws, it was not such under 
the laws of the State of New York. In upholding the constitutionality of this revocation 
provision, both the U.S. Supreme Court and the Court of Appeals of New York denied 
the validity of this argument. 

6 Dissenting opinion, Barsky v. The Board of Regents, 347 U.S. 442, 456, 74 Sup. 
Ct. 650, 658 (1954). 
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secure compliance with statutory regulations.? Compliance with the statute 
in this case would have no effect on the medical standards of the community, 
since the doctor’s future compliance with a similar congressional order 
would in no way foster the health of his patients or the adequacy of his 
treatment. 

Of decisive moment in all instances of license revocation is the motivat- 
ing cause for suspension. Generally a violator’s license is revoked because of 
the inherent danger necessarily involved in permitting his activities to con- 
tinue. The danger, in most instances, is directly related to the licensee’s po- 
tential adverse effect on public health and safety, if his violations are allowed 
to continue.’ Hence, where a liquor store owner has repeatedly violated laws 
relating to the sale of alcoholic beverages,® or where a doctor has been dis- 
pensing unusually large quantities of narcotics relative to the size of his 
practice,!° license revocation is seldom, if ever, questioned. So also, where 
the nature of the violation, though not directly related to the business or 
professional function, is of a heinous nature, a license will be revoked on 
grounds of moral turpitude or conduct indicative of a licensee’s inability to 
function without posing a constant threat to the health, safety, and welfare 
of those with whom he may deal." 

In the instant case, there is no question of Dr. Barsky’s professional 
ability. Nor is there any question of his posing a threat to the health and 
welfare of his patients. The basis for his temporary suspension is in no way 
related to the proper and efficient pursuit of his professional duties, unless 
it can be assumed that erroneously refusing to comply with a congressional 
subpoena reflects on the petitioner’s moral character and thus suggests a 
degree of moral turpitude. 

Rather than moral turpitude, the decision of the Board of Regents was 
impliedly predicated on the subversive nature of Dr. Barsky’s affiliations. 
Vast quantities of evidence were introduced before the Board relating to the 


™ Davis, ADMINISTRATIVE Law § 19 (1951). 

*State v. Larrimore, 34 Del. 153, 144 Atl. 867 (1929) (driving while intoxicated 
justifies one year suspension of driver’s license); See also, footnotes 9, 10 and 11, infra. 

°Cosmopolitan Club v. Virginia, 208 U.S. 378, 28 Sup. Ct. 394 (1908); Phillips v. 
Mobile, 208 U.S. 472, 28 Sup. Ct. 370 (1908). 

White v. Andrews, 70 Colo. 50, 197 Pac. 564 (1921); Seitz v. Ohio State Medical 
Board, 24 Ohio App. 154, 157 N.E. 304 (1926); accord, State Medical Examiners v. 
Harrison, 92 Wash. 577, 159 Pac. 769 (1916) (Physician’s license revoked for crime 
committed in using U.S. mails for circulation of information as to how, when, and 
by whom an abortion could be performed.) 

"In re Shepard, 35 Cal. App. 492, 170 Pac. 442 (1917) (Disbarment of lawyer for 
conspiracy to smuggle opium); Brown v. Hassig, 136 Kan. 384, 15 P.2d 401 (1932) 
(Physician falsely representing to patient that he had syphilis for the purpose of ob- 
taining a fee in treatment of such disease); Meffert v. State Board of Medical Registra- 
tion, 66 Kan. 710, 72 Pac. 247 (1903) (Disbarment of physician for unprofessional, 
grossly immoral, and criminal activities); Brun v. Lazzel, 172 Md. 314, 191 Atl. 240 
(1937) (Dentist convicted of indecent exposure, sufficient to warrant license revoca- 
tion.) 
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character of operations undertaken by the Refugee Committee. The Com- 
mittee’s proximity to radical policies and its mention on the Attorney Gen- 
eral’s list received full cognizance by the Board examiners. Justice. Frank- 
furter, in dissent, indicates that the introduction of this evidence was ex- 
tremely prejudicial to the petitioner.!2 Though the evidence is clearly ir- 
relevant to the issue of whether Dr. Barsky actually committed a “crime” 
within the meaning of the New York statute, nevertheless, introduction of 
such evidence could easily exercise great influence in the affirmance of a 
suspension order. Indeed, the weight attached to this otherwise inadmissable 
evidence was in all likelihood so substantial that it would justify remanding 
the case to the Board for further proceedings in accordance with established 
rules of evidence. Even with its adverse effect, however, it may be assumed 
that such evidence or evidence that petitioner was national chairman of the 
organization is certainly insufficient in itself to suggest moral turpitude.'® 

Were this suspension not integrated with the licensing function of an 
administrative tribunal, such latitude of discretion would be either circum- 
scribed or subjected to a most stringent judicial review.'* As was intimated 
by dissenting Justices Black and Frankfurter, the authority of the Board of 
Regents, by the instant decision, is given such breadth as would permit sus- 
pension for minor infractions of a traffic law.'® 

Nevertheless, in the interests of administrative procedure, little dispute 
should arise in questioning such a quasi-judicial order. The Board of Regents, 
in all three proceedings, were in effect a blue ribbon jury. The petitioner 
was afforded full and complete due process. If the ultimate Board of Re- 
view deemed Dr. Barsky unfit to practice medicine, or if they wished to 
penalize him for his misinterpretation of congressional power, it is legally 
within their discretion to so act.!® Indeed, the petitioner acted at his peril 
in contesting legislative and congressional power. He may be presumed to 
have realized that if erroneous in his contention, he would be found guilty 


“Barsky v. The Board of Regents, 347 U.S. 442, 446, 74 Sup. Ct. 650, 658 (1954). 

* Instances where otherwise reprehensible conduct was deemed insufficient to 
justify disbarment or suspension: Fort v. Brinkley, 87 Ark. 400, 112 S.W. 1084 (1908) 
(Unlawful selling of intoxicating liquor not moral turpitude as to warrant revocation 
of physician’s license); Branch v. State, 99 Fla. 444, 128 So. 487 (1930) (Conviction on 
assault with intent to murder insufficient evidence for disbarment); State v. McCarthy, 
255 Wis. 234, 38 N.W.2d 679 (1948) (Violating the constitution and laws of the State 
of Wisconsin in accepting office of U.S. Senator while serving as circuit Judge in- 
sufficient showing of moral turpitude to warrant disbarment.) 

Since the decision in Universal Camera Co. v. NLRB, 340 U.S. 474, 71 Sup. Ct. 
456 (1951), the scope of judicial review has been greatly increased. It would appear 
that only in the licensing function do courts of review attach great credibility to 
agency findings. 

* Barsky v. The Board of Regents, 347 U.S. 442, 446, 74 Sup. Ct. 650, 658 (1954). 

° Barsky v. Board of Regents, 305 N.Y. 89, 111 N.E.2d 222, 226 (1953). The Ap- 
pellate Division indicated that findings of moral turpitude were unnecessary for license 
revocation and that mere conviction for any offense would be sufficient cause for sus- 
pension. ; 
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and in contempt of Congress. Precedent is unnecessary in repeating the time 
worn adage that ignorance of the law is no excuse for the crime. In review- 
ing an administrative order of this nature, a court must accept the findings 
of the agency unless they are clearly arbitrary and capricious.‘ The instant 
decision is thus in accord with both state and federal laws of administrative 
procedure. Nevertheless, it is open to speculation whether in a more temper- 
ate atmosophere, a doctor would be suffered to lose his practice and his 
professional reputation merely for a belief, which though later proven 
erroneous, does not in any way reflect on his right or his ability to pursue 
the profession of his choice. 
ALLAN I. MENDELSOHN 


CONSTITUTIONAL LAW —General Use Tax Invalid as Applied to 
Foreign Corporation. (United States) 


A Delaware merchandising corporation sells directly to customers at its 
store in Delaware. It does not accept mail or telephone orders, and makes 
no solicitation of customers other than by newspaper, radio, and occasional 
direct mail advertising. Residents of nearby Maryland come to the store and 
make purchases which they take away or which are delivered to them in 
Maryland by common carrier or by the store’s own truck. Maryland lays 
upon its residents an excise tax on “the use, storage, or consumption” in the 
State of such articles,! and it requires every vendor to collect and remit the 
tax to the State.? The Delaware store did not do this, and a truck belonging 
to it was seized in Maryland and held liable for the use tax on all goods 
sold to Maryland residents, however delivered. On appeal to the United 
States Supreme Court, Held: Reversed. Maryland inhabitants incurred a 
liability for the use tax when they used, stored, or consumed the goods, 
but the burden of collecting or paying their tax cannot be shifted to a 
foreign merchant in the absence of some jurisdictional basis not present 
here. Miller Bros. Co. v. State of Maryland, 347 U.S. 340, 61 Sup. Ct. 535 
(1954). 

The use tax as it is known today is a natural development and refine- 
ment of the general sales tax. States imposing general sales taxes soon dis- 
covered that this addition to retail sales prices forced a great many potential 
buyers to go outside the state to make tax free purchases. This mass exodus 
of buyers not only cost the states in terms of retail business, but it also cost 


 Klafter v. State Examiners, 259 Ill. 15, 102 N.E. 193 (1913); State ex rel. Blue- 
mound Amusement Park v. Mayor of Milwaukee, 207 Wis. 199, 240 N.W. 847 (1932); 
33 Am. Jur. § 67 (1939): “The determination of the officer or official body intrusted 
with the duty of revocation of licenses should not be set aside by the courts except for 
clear and manifest abuse of discretion.” 

*Frack’s Mp. Cope, Art. 81, § 369 (1951). 

Id. § 371. 
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them in terms of revenue. Therefore, to combat this problem the use tax 
was developed to tax the “use, storage, or consumption” in the state of any 
article sold at retail. In this manner personal property bought outside the 
state for use in the state was subjected to the same tax as personal property 
bought within the state.® 

Very naturally this new type of tax met with much resistance and be- 
came the subject of a great deal of litigation. The first question to be decided 
was whether a state could properly tax a user of personal property bought 
at retail in another state. It is clear that such a tax does not impose an un- 
lawful burden on interstate commerce, because it taxes the privilege of use 
after that commerce is at an end.‘ In Chicago Bridge & Iron Co. v. Johnson ® 
the California Court said, “The tax . . . does not discriminate against inter- 
state commerce, or constitute a prohibited regulation or interference there- 
with. As we have seen, it is complemental to the sales tax, and the two 
give a complete, uniform, and equal coverage which, rather than discriminat- 
ing against interstate commerce, endeavors to place intrastate commerce on 
a fair and equal basis therewith.” 

It is also quite clear that a state use tax is an excise tax and not a 
property tax. Therefore, it is not violative of constitutional requirements 
relating to ad valorem taxation, or to uniformity in taxation.® 

Still a third argument against the validity of an impost on the use of 
articles purchased outside the state was propounded by the taxpayer in 
Henneford v. Silas Mason Co." In that case it was contended that the tax, 
though in form upon the use, was in fact upon the foreign sale and not upon 
the use at all, the form being a mere subterfuge. Justice Cardozo in reject- 
ing this proposition stated, “. . . the fact that the legislature has chosen to 
lay a tax upon the use of chattels that have been bought does not make the 
tax upon the use a tax upon the sale. One could argue with as much reason 
that there would be a tax upon the sale if a property tax were limited to 
chattels so acquired. A legislature has a wide range of choice in classifying 


*In order to eliminate double taxation, states which also impose a sales tax, exempt 
from the use tax any article upon which a sales tax has been paid. Some states allow an 
exemption only on articles subject to that particular state’s sales tax. Cau. Srats., c. 1020 
(1933), as amended; Cat. Srats., c. 351, 355, 357, 361 (1935). Other states go so far 
as to give credit for a sales tax paid on the article regardless of what state is imposing 
that tax. Laws or Wasu., c. 180, tit. 4, §§ 31-35, (1935). 

‘Pacific Telephone and Telegraph Co. v. Gallagher, 306 U.S. 182, 59 Sup. Ct. 396 
(1939); Southern Pacific Co. v. Gallagher, 306 U.S. 167, 59 Sup. Ct. 389 (1939); Felt & 
T. Mfg. Co. v. Gallagher, 306 U.S. 62, 59 Sup. Ct. 376 (1939); Henneford v. Silas Mason 
Co., 300 U.S. 577, 57 Sup. Cr. 524 (1937). 

°19 Cal.2d 162, 175, 119 P.2d 945, 952 (1941). 

® Layne Central Co. v. Curry, 243 Ala. 165, 8 So.2d 839 (1942); Brandtjen & Kluge 
v. Fincher, 44 Cal.App.Supp.2d 939, 111 P.2d 979 (1941); Banner Laundering Co. v. 
State Board, 297 Mich. 419, 298 N.W. 73 (1941); State v. Fields, 27 Ohio L. Abs. 662, 
35 N.E.2d 744 (1941). 

*300 U.S. 577, 57 Sup. Cr. 524 (1937). 














SUMMER] CASE COMMENTS 331 


and limiting the subjects of taxation . . . The legislature might make the 
tax base as broad or as narrow as it pleased.” § 

The only decision in which a use tax has been declared invalid as ap- 
plied to a user within the state is a recent Illinois Supreme Court case, People 
ex. rel. Schoon v. Carpentier.® There the Illinois Motor Vehicle Use Tax !° 
was declared a violation of due process of law because of the vagueness of 
the statute. The Illinois Court in rendering its opinion also stated that the 
tax was invalid because of its lack of uniformity of application to all users, 
and because it was an unconstitutional delegation of legislative power.'! 
However, in view of the decisions previously discussed and from a scrutiny 
of the Illinois case it would appear that such a tax would be valid in Illinois 
if the legislature were more careful in drafting the act.!” 

“A tax upon the privilege of use or storage when the chattel used or 
stored has ceased to be in transit is now an impost so common that its 
validity has been withdrawn from the arena of debate.” 18 So wrote Justice 
Cardozo in the Silas Mason case and from a survey of the cases it appears 
that he was undoubtedly correct. Therefore, insofar as the principal case up- 
holds the liability of the users in Maryland of goods bought in Delaware, it 
is merely reaffirming well-established principles of law. 

The real significance of the principal case, therefore, stems from its 
holding that a foreign corporation cannot be held liable for collection of a 
use tax in the absence of some jurisdictional basis not present in that case. 

It has long been the practice for states to make use of retailers or other 
agencies for the purpose of enforcing taxes; and insofar as that practice has 
been limited to domestic retailers it has uniformly been upheld.'* This 
method of collecting taxes has also been enforced repeatedly by the courts 
upon foreign corporations which maintain places of business within the 
state.45 In fact in Nelson v. Sears, Roebuck & Co.'* the Court went even 
farther and held that the appellant company was liable for the tax on its 


5300 U.S. 577, 587, 57 Sup. Ct. 524, 529 (1937). 

°2 Ill. 2d 468, 118 N.E.2d 315 (1954). 

“ILL. Rev. Srat., c. 954%, §§ 74-77 (1953). 

™2 Tll.2d 468, 118 N.E.2d 315, 318 (1954). 

*® The Illinois statute imposed the tax on the use of any motor vehicle within the 
state. Nowhere in the act is any mention made of the Retailers Occupation Tax. How- 
ever, in administering the use tax the Secretary of State interpreted the act as exempt- 
ing from its operation any vehicles purchased in Illinois subject to the Retailers Occupa- 
tion Tax. The Illinois Court felt that this interpretation was no more than an assump- 
tion and declared the act unconstitutional because of its vagueness. It is submitted that 
a more specifically worded statute would probably be upheld. See Itt. Rev. Srat., c. 95%, 
S§ 74-77 (1953). 

* 300 U.S. 577, 583, 57 Sup. Cr. 524, 528 (1937). 

* Continental Supply Co. v. People of Wyoming, 54 Wyo. 185, 88 P.2d 488 (1939). 

* Nelson v. Montgomery Ward, 312 U.S. 373, 61 Sup. Ct. 593 (1941); Nelson v. 
Sears, Roebuck & Co., 312 U.S. 359, 61 Sup. Ct. 586 (1941); Felt & T. Mfg. Co. v. Galla- 
gher, 306 U.S. 62, 59 Sup. Ct. 376 (1939). Contra: J. B. Simpson, Inc. v. State Board, 
297 Mich. 403, 298 N.W. 81 (1941). 

6312 USS. 359, 61 Sup. Ct. 586 (1941). 
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mail order sales, even though it appeared in evidence that catalogues and 
bulletins sent through the mails were the sole means of securing that business. 
This would appear to be very close to the facts in the principal case. How- 
ever, Sears, Roebuck & Co. did have retail outlets in Iowa, and apparently 
the Court placed much emphasis on that factor saying, (Respondent) “.. . 
points to the fact that in its mail order business it is in competition with 
out of state mail order houses which need not and do not collect the tax on 
their Iowa sales. But those other concerns are not doing business in the 
state as foreign corporations. Hence, unlike respondent, they are not re- 
ceiving benefits from Iowa for which it has the power to exact a price.” 17 

A case who facts are even more in point is General Trading Co. v. State 
Tax Commission.® That case like the one under discussion involved a for- 
eign corporation which had never qualified to do a local business in the 
taxing state, and which did not maintain any office, branch, or warehouse 
there. To solicit sales the General Trading Co. utilized traveling salesmen 
who took orders to be accepted in Minnesota. All goods sold were delivered 
in lowa by common carrier or by parcel post. The Supreme Court ruled that 
under these facts the sales of the foreign corporation were subject to the 
state tax and thus reached a decision contrary to that of the principal case. 

The only distinctions that may be drawn between the two cases are: 
(1) the methods used to solicit business and (2) the methods used to de- 
liver goods sold. In reality the difference in the methods used of soliciting 
business are too slight to warrant different results. Both methods encouraged 
residents of the taxing state to buy from foreign corporations and both 
methods entailed entering the taxing jurisdiction. The General Trading Co. 
entered Iowa through personal representatives while Miller Brothers Co. 
entered Maryland through various media of advertising. Thus, if this feature 
is the controlling element in the present ruling, then the line drawn is very 
thin indeed. 

Insofar as the methods of delivering goods sold are concerned, the fact 
that the appellant in the principal case drove its own trucks into the taxing 
state would appear to weigh heavily in favor of a different result than that 
reached by the court. Certainly, when delivery is actually made in the tax- 
ing state, that state has a considerably greater right to assume jurisdiction 
than it does in a case where delivery is made to a common carrier outside 
the state. 

Apparently the Court extended itself as far as it could in upholding 
the Iowa use tax in the General Trading Co. Case, and felt that the facts in 
the present case went just a little further.'® At any rate, the line has at last 


312 US. 359, 365, 61 Sup. Ct. 586, 589 (1941). 

322 US. 355, 64 Sup. Cr. 128 (1944). 

Tt is interesting to note that Mr. Justice Jackson who wrote the Millers Brothers 
Co. decision dissented in the General Trading Co. case feeling that Iowa had gone too 
far in that instance. 
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been drawn although the distinctions are very subtle. However, not until 
further cases in this area have been decided will it be possible to forecast 
with any degree of certainty just where that line is. 

Joun W. METZGER 


EVIDENCE—Congressional Exclusion of Evidence from State Courts. 
(United States) 


Defendant was summoned to testify before a Senate Committee in- 
vestigating crime. In response to the Committee’s questions, and without 
ever claiming the privilege of the Fifth Amendment,! he testified to having 
run a gambling business in Maryland. Subsequently, this testimony was used 
by Maryland to convict defendant of conspiring to violate Maryland’s anti- 
lottery laws. The Court of Appeals of Maryland upheld the conviction. 
On appeal, held: Reversed. The federal statute ? which provides, “No testi- 
mony given by a witness before . . . any committee of either House . . . shall 
be used as evidence in any criminal proceeding against him in any court, 
except in a prosecution for perjury committed in giving such testimony,” 
precludes the use of such evidence in state as well as federal courts. The 
witness need not claim his constitutional privilege in order to be protected 
by this statute. Adams v. State of Maryland, 347 U.S. 179, 74 Sup. Ct. 442 
(1954). 

This statute has an interesting history. It stems from an 1857 Act of 
Congress * which was intended to compel committee witnesses to give testi- 
mony which would ordinarily be self-incriminating. It granted witnesses 
immunity from prosecution and thus sought to circumvent the barrier of 
the Fifth Amendment. This section, however, was abused by people who 
had enough influence to get themselves called to testify before a committee 
about some crime which they had committed. They were thus freed from 
the possibility of prosecution. The section was therefore amended in 1862 * 
by deleting the provision granting witnesses immunity from prosecution, 
thus leaving only the portion which provided that the witnesses’ testimony 
could not be used against him in any court. In 1891, the Supreme Court, in 
Counselman v. Hitchcock,® held that a witness could not be compelled to 
testify under such a statute. The reasoning was that the protection of this 
type of statute was not as broad as the privilege of the Fifth Amendment 
since, from this testimony, a prosecutor could obtain leads to admissible evi- 
dence, and the Fifth Amendment protects a person from being compelled 
to give such information. 


U.S. Const. Amend. V. 

? 62 Stat. 833, 18 U.S.C. § 3486 (1948). 
*11 Srat. 156 (1857). 

“12 Strat. 333 (1862). 

°142 US. 547, 12 Sup. Cr. 195 (1891). 
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The purpose of Congress was thus frustrated. The Statute did not en- 
able Congress to compel a witness to testify, yet it forbade the use of a 
witness’ testimony against him. Still Congress has left the Statute in effect. 
Therefore, the Court in the principal case concluded that it ought not to 
limit what it thought to be the scope of the Act, even though Congress had 
failed to achieve its end. 

In 1950, the Court did limit the literal scope of the Act. In United 
States v. Bryan, the Court allowed the witness’ testimony, in regard to 
why he refused to deliver to the Committee materials which had been 
demanded, to be used to show that the witness was guilty of a willful de- 
fault in not supplying information which had been demanded. (There was 
no Constitutional claim of privilege involved). The Act provides that the 
only instance in which the testimony may be used against the witness is in 
a prosecution for perjury, so the Court was adding another exception— 
cases of willful default. 

Perhaps the only hint as to whether Congress intended the Statute to 
bind state courts not to use this testimony was an exchange between Repre- 
sentatives Washburn of Maine and Taylor of Louisiana.? Washburn in- 
quired, “. . . would such a provision be binding upon the State Courts, or 
can Congress override or abolish their local laws or rules of evidence?” 
Taylor answered by stating, “Let me ask that member whether it is not law 
in every State of this Union, that no compulsory confession of a witness 
can be produced in evidence against him? Would not, under the law of the 
land, such declarations everywhere be excluded?” From this answer it seems 
that Congress did not contemplate that the Act would bind state courts, but 
rather felt that the states would exclude this testimony under their own rules 
of evidence. Congress apparently had doubts as to whether it had the power 
to impose such restrictions on state courts. Many state courts have made 
statements to the effect that Congress has no such power.® 

The construction given the Statute by the Court, even though it may 
not be that intended by Congress, is the only one that will leave the Statute 
with any operative effect. Although no one can be compelled to testify 
under the Statute, people nevertheless may be induced to testify, as ap- 
parently Adams (the defendant) in the case at bar was, by the fact that 
their testimony will not be used against them in any court—state or federal. 
The inducement would be much less if their testimony were only inadmis- 
sible in federal courts. 

However, Congress could have compelled this testimony without de- 
priving the states of their power to use the testimony as evidence. A person 
may be compelled to testify under a federal statute giving immunity only 


* 339 U.S. 323, 70 Sup. Cr. 724 (1950). 

™Cong. Globe, 34th Cong., 3rd Sess. 429 (1857). 

® Craig v. Dimock, 47 Ill. 308 (1868); Hunter v. Cobb, 1 Bush 239 (Ky. 1866). See 
discussion in 8 WicMmore, EviweNce § 2185 (3d ed. 1940). 
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from federal prosecution,® or under a state statute giving immunity only 
from state prosecution.!° The reason for this rule originally was that the 
danger of prosecution by a foreign sovereign was very slight.1! However, 
this theory would no longer be tenable in the United States since many of 
the same acts are crimes against both the federal government and a state 
government. The fact that this danger is very real is illustrated by Feldman 
v. U.S.!? where self-incriminating testimony, compelled under a state im- 
munity statute, was held admissible in federal courts. Therefore, the theory 
has been developed that since the state and the federal governments are in- 
dependent sovereigns, an immunity statute of one doesn’t have to protect a 
person against prosecution by the other.’ Therefore, since Congress could 
have obtained this testimony without affecting the power of the states, and 
it seems that Congress thought that it had done so, why should the Court 
construe this Statute as an exercise of federal supremacy? This would make 
it seem as if Congress had acted unreasonably. Would not it be better to 
recognize this statute as merely being an effort of Congress which has been 
frustrated? 

However, assume that Congress did intend the Act to apply to state 
courts. A state court, in admitting this testimony, would be violating an 
Act of Congress which, also assuming that it has been passed in “pursuance 
of the Constitution,” is “the supreme law of the land.” Does, therefore, the 
result of the principal case necessarily follow? Must state courts exclude 
this evidence? 

An almost identical situation is presented by cases involving section 
605 of the Federal Communication Act.!* This section provides that “No 
person receiving .. . any . . . communication by wire or radio shall divulge 
... (the) contents ... thereof, except . .. in response to a subpena issued 
by a court of competent jurisdiction; and no person not being authorized 
by the sender shall intercept any communication and divulge or publish the 
. .. contents ... to any person.” The clause following the semi-colon is 
applicable to wire-tapping. It does not contain the exception to the preced- 
ing clause—that such information may be revealed to a court of competent 
jurisdiction. Therefore, it is a violation of this Act of Congress for the 
interceptor of such a message to testify before a court as to its contents. 
Such evidence has accordingly been held inadmissible in federal courts.1° 
However, the Supreme Court, in Schwartz v. State of Texas, held that 


*Brown v. Walker, 161 U.S. 591, 16 Sup. Ct. 644 (1896); U.S. v. Murdock, 284 
USS. 141, 52 Sup. Ct. 63 (1931). 

Jack v. Kansas, 199 U.S. 372, 26 Sup. Ct. 73 (1905). 

" King of Two Sicilies v. Willox, 7 St. Tr. (N.S.) 1049 (1850); Brown v. Walker, 
161 U.S. 591, 16 Sup. Cr. 644 (1896); 8 WicMmore, Evipence § 2258 (3d ed. 1940). 

*2 332 U.S. 487, 64 Sup. Cr. 1082 (1944). 

US. v. Murdock, 284 U.S. 141, 52 Sup. Ct. 63 (1931). 

* 48 Stat. 1103, 47 U.S.C.A. § 605 (1934). 

% Nardone v. US., 302 U.S. 379, 58 Sup. Cr. 275 (1937). 

© 344 US. 199, 73 Sup. Cr. 232 (1952). 
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this Statute did not render such evidence inadmissible in state courts in spite 
of the fact that such testimony would be given in violation of the Statute. 

Is there really any difference between this and the principal case? The 
basic difference seems to be that in the former, the Statute prohibits the 
revelation “to any person,” while in the latter, the testimony shall not be 
used in “any court.” But in the wire-tap cases, the Court said that the pro- 
hibition of revelation “to any person” meant that this could not be revealed 
to any court. Nevertheless, the Court said that the Statute only prevented 
federal courts from using this evidence and that state courts could admit 
this evidence in violation of the Statute. Thus, in both situations, an Act of 
Congress prevents the admission of certain evidence “in any court,” but in 
one situation the evidence may be admitted in violation of the Statute, and 
in the other it may not. It seems that there certainly is enough inconsistency 
between these situations to merit comment by the Court in the principal 
case. The Court however treated this case as one of mere statutory construc- 
tion and as if there were no doubt as to what construction was to be given. 

Perhaps the rationale may be that Congress specifically intended that 
testimony before its committees be inadmissible in courts, whereas the 
wire-tap statute was not so specific in its application. Since in the former, 
the person who testified did so in reliance on the protection of the Statute, 
it would be difficult to say that the Statute affords him no protection. 


SruarT GREENBERGER 


EVIDENCE—Extension of the Public Documents Exception to the Hearsay 
Rule. (Illinois) 


The defendant was indicted and convicted on a charge of forging and 
counterfeiting cigarette tax meter stamps for the purpose of evading the 
Illinois Cigarette Tax Act.! Upon trial, People’s exhibit 4 was admitted into 
evidence under a section of the act which provides in part as follows: “ 
The books, papers, records and memoranda of the Department, or parts 
thereof, may be proved in any hearing, investigation or legal proceeding by 
a photostatic copy thereof under the certificate of the Director of Revenue. 
Such photostatic copy shall, without further proof, be admitted into evi- 
dence before the Department or in any legal proceeding.” ? 

Exhibit 4 consisted of a photostatic copy of a letter from the stamp 
meter manufacturer to the Department of Revenue stating that a specified 
meter was installed at defendant’s place of business on a certain date, and 
having attached thereto a code-layout of the counterfeit detection devices 
peculiar to that meter. The defendant challenged the constitutionality of this 


1Itr, Rev. Stat., c. 120, § 453.1 et seq. (1953). 
* Id. § 453.10. 
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section of the act and questioned the admissibility * of the photostat. On 
appeal, held: Affirmed. No one has a vested right in a rule of evidence so as 
to render the statute unconstitutional. “The statute in question represents, 
we believe, an extension of the public documents exception to the hearsay 
rule, which, at common law, permitted the reception into evidence of public 
documents and official statements made by public officers in the perform- 
ance of their official duties.” * People v. Dolgin, 415 Ill. 434, 114 N.E.2d 389 
(1953). 

The public documents or official statements exception to the rule ex- 
cluding hearsay evidence grows in importance with every session of the 
legislature. No doubt the number and variety of public documents touching 
on every phase of modern life is increased considerably every year on all 
levels of government. A knowledge of the general location of the somewhat 
elastic boundary lines of the exception is, therefore, desirable if this valu- 
able source of proof is to be used to its fullest advantage. 

What may be said to have been the common law recognition of the 
exception was relatively narrow. It applied to written records of official 
acts, such as the acts of a legislature or the judgments of a court, made by 
a public official under a duty to record. A presumption of accurate and 
honest performance of duty by public officials gives this form of evidence 
an aspect of special trustworthiness which is looked upon as a substitute for 
the test of cross-examination.® 

In the application of the exception today, difficulty is encountered in 
determining the scope of innumerable statutes dealing with records, cer- 
tificates, reports, returns, etc. Under these statutes the tendency has been 
to liberalize or broaden the exception. Thus, the courts have relaxed their 
once rigid interpretation of duty? and public official,’ and the variety of 
records included within the exception has been greatly expanded.® How- 
ever, the Illinois courts read a requirement of firsthand knowledge of the 
facts into these statutes to insure trustworthiness of the evidence.’° As an 


* The point of admissibility decided in the opinion is that of relevancy. This com- 
ment is intended to raise the questiqn of admissibility from the standpoint of the hear- 
say evidence rule. 

*415 Ill. 434, 449; 114 N.E.2d 389, 397 (1953). 

® Tucker v. People, 117 Ill. 88, 7 N.E. 51 (1886); Griffiths v. Sanitary District of 
Chicago, 174 Ill. App. 100 (1st Dist. 1912); People v. Hayes, 63 Ill. App. 427 (1st Dist. 
1896). 

®5 Wicmore, EvipENcE § 1630-1638 (3d ed. 1940). 

* People v. Dime Sav. Bank, 350 Ill. 503, 183 N.E. 604 (1932); People v. Joyce, 154 
Ill. App. 13 (2d Dist. 1910). 

® Howard v. Illinois T. & S. Bank, 189 Ill. 568, 59 N.E. 1106 (1901). 

° People v. Dime Sav. Bank, 350 Ill. 503, 183 N.E. 604 (1932); Knights and Ladies 
of America v. Weber, 101 Ill. App. 488 (1st Dist. 1902). 

© Ziolkowski v. Continental Casualty Co., 263 Ill. App. 31 (1st Dist. 1931); Hen- 
ninger v. Inter-Ocean Casualty Co., 217 Ill. App. 542 (3d Dist. 1920). 

The courts of other states are split as to whether this requirement is necessary. 
Wigmore states that it can hardly be said that the weight of authority definitely accepts 
either view. 5 WicMorE, EvipENcE § 1646 (3d ed. 1940). 
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illustration, the fact of age or residence sought to be established by a death 
certificate is inadmissible as a fact not within the first-hand knowledge of the 
physician."! The decisions also tend to be quite strict in the interpretation of 
“facts” properly within the purpose of the document, i.e., whether the fact 
is reasonably necessary or is collateral.1* 

As in the principal case, a great many of these statutes undertake to 
deal expressly with the admissibility of the records. These statutes vary 
widely in their provisions from making the records inadmissible except for 
limited purposes !* to making them “prima facie evidence of all the facts 
stated therein.” !* The provisions also vary greatly in the scope of what is 
to be admitted, some being narrowly drawn to apply to particular docu- 
ments and others broadly worded like the statute in the principal case. 

The statute in question states that the “books, papers, records and 
memoranda of the Department” shall be admitted into evidence. Nothing 
in the decisions would exclude the letter in this case from the definition 
of the word “papers,” © but whether for the purposes of this statute the 
letter should be considered a paper “of the Department” is closer to the 
problem. The development of the law in this field, as previously discussed, 
points toward a stricter construction.'® 

The photostat, of course, is not being offered to prove the fact that 
the letter was written but to prove the facts stated in the letter. It is an 
extrajudicial statement, not under oath, with no opportunity for cross- 
examination and is, therefore, clearly inadmissible as hearsay, unless it falls 
within an exception.'* The letter is not the statement of a public official but 
is simply that of a private person. Apparently, there is no legal duty im- 
posed by statute or common law upon the person making the statement. If 
the letter is to be considered a letter of the department, the facts recited 
do not appear to be within the first-hand knowledge of the department.'8 


*% Schultz v. Chicago City Bank & Trust Co., 316 Ill. App. 540, 45 N.E.2d 577 (1st 
Dist. 1942). 

A liberal Illinois case is Bell v. Bankers Life & Casualty Company, 327 Ill. App. 
321, 64 N.E.2d 204 (1st Dist. 1945), where in an action to recover on a life insurance 
policy, the age of the insured was in dispute, and the records of the County Bureau 
of Public Welfare were admitted into evidence under this exception to show age. 

” Coal Creek Drainage & Levee Dist. v. Sanitary Dist. of Chicago, 336 Ill. 11, 167 
NE. 807 (1929); People v. Hayes, 63 Ill. App. 427 (1st Dist. 1896). 

* It. Rev. Srat., c. 95%, § 141 (1953) (compulsary accident reports). 

“The constitutionality of this type of statute was upheld in People v. Love, 310 
Ill. 558, 142 N.E. 204 (1923). 

* Cudahy Packing Co. v. United States, 15 F.2d 133 (7th Cir. 1926); United States 
v. Gaylord, 17 Fed. 438 (S.D. Ill. 1883). 

*®Boshuizen v. Thompson & Taylor Co., 360 Ill. 160, 195 N.E. 625 (1935); People 
v. Stratton, 335 Ill. 455, 167 N.E. 31 (1929); Reid v. Chicago Rys. Co., 231 Ill. App. 58 
(1st Dist. 1923). 

175 Wicmore, EvipeNce § 1361 (3d ed. 1940). 

*Tt should be noted that under the statute the papers, etc., are to be admitted 
into evidence under the certificate of the director without further proof. Seemingly, no 
additional authentication is required. 
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Moreover, since the letter was written by an agent of a sizable corporation, 
it is highly probably that the facts are not even within the first-hand knowl- 
edge of the writer.!® 

It may be argued that the disinterest of the author, coupled with the 
motive of good business policy, supplies a reasonable element of trust- 
worthiness to take the place of the privilege of cross-examination. And 
since the statute does not make the writing prima facie evidence of the 
facts but merely states that the writing shall be admitted into evidence, the 
intention of the statute is to allow it to come in for what probative value 
it may have. The standard objection to this theory lies in the courts’ tra- 
ditional protection of the jury.2° The courts have felt that the juries are apt 
to take the evidence at face value rather than evaluate the underlying cir- 
cumstances to determine its proper weight. With evidence such as the letter 
in question, there may be the additional feeling that the basis for the facts 
stated is so far removed and undefined as to render speculation on the 
probability of trustworthiness of little real value.?! 

Actually, since there are no constitutional objections, the reasons for 
admitting or excluding this type of evidence is a matter of policy. Much has 
been said in the law reviews in favor of a general liberalization of the hear- 
say rule.?? But in this trend toward relaxation of the rule the courts must 
consider in each instance the desirability or undesirability of the conse- 
quences. If the ruling in the principal case could be considered as controlling, 
evidence could be created for the purpose of legal proceedings with a 
minimum of effort, both by private individuals and public officials or 
agencies. Letters and memoranda based upon mere supposition or worse 
would be given the status of official documents. Underlying weakness in 
the foundation upon which the statements are based may be difficult to ex- 
pose; and any evaluation of the weight to be accorded to the facts asserted 
could be little more than pure conjecture. 

As authority on the issue of hearsay the case is not too strong. What 
was said on the point appears in the opinion as dictum.?* The case may have 


* An advanced position is taken by the Model Code of Evidence in Rule 515 
(1942). This rule admits statements as to matters not within the knowledge of the 
reporter or recorder; however, it pertains only to writings made by public officers in 
performance of official functions. 

** Morgan, The Hearsay Rule, 12 Wasu. L. Rev. 1 (1937). 

7 The comment on Rule 63 of the Uniform Rules of Evidence (1953), p. 40 states, 
“. . . The model Code theory is that since hearsay is evidence and has some probative 
value it should be admissible if relevant and if it is the best evidence available. That 
policy is rejected by the conference of commissioners on Uniform State Laws. The 
traditional policy is adhered to, namely, that the probative value of hearsay is not a 
mere matter of weight for the trier of the fact but that its having any value at all de- 
pends primarily upon the circumstances under which the statement was made.” 

* Maguire, Heresy About Hearsay, 8 U. or Cut. L. Rev. 621 (1941); Morgan, The 
Hearsay Rule, 12 Wasu. L. Rev. 1 (1937). 

* The point is further weakened by the following statement by the court: 
The record shows that every one of the facts sought to be established by the questioned 
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more value, however, if taken as an indication of the disposition of the 
court in close cases to resolve any doubt in favor of admissibility. 


WALTER R. PEIRSON 


INCOME TAX—Construction of “Sale or Exchange” Clause—Section 117. 
(Federal) 


The taxpayer leased a portion of a building for the operation of a retail 
merchandise store. The lease contained a restrictive covenant ! limiting the 
right of the lessor to lease other parts of the building to competitors of the 
taxpayer. A prospective purchaser refused to buy the building unless the 
premises were freed from the restrictive covenant contained in the tax- 
payer’s lease. Consequently, for a stipulated sum, the lessor acquired from 
the taxpayer his right, title, and interest in connection with that portion of 
the lease containing the restrictive covenant. The Tax Court rejected the 
Commissioner’s contention that the entire gain constituted ordinary income, 
and held that the taxpayer received capital gain. On appeal, Held: Affirmed. 
A sale is a transfer of property for a fixed price in money or its equivalent. 
The consideration received by the taxpayer for release of a servitude im- 
posed on property leased by him for his benefit constitutes the sale of a 
capital asset and is taxable as capital gain. Commissioner of Internal Revenue 
v. Ray, 210 F.2d 390 (Sth Cir. 1954). 

The decisive question in the instant case is whether the relinquishment 
by the lessee of an advantageous clause in the lease for a consideration from 
the lessor is a “sale or exchange” within the meaning of Section 117(a) (2), 
which provides that capital gain is the “gain from the sale or exchange of a 
capital asset.” The Commissioner’s contention is based on the premise that 
the release merely accomplished an extinguishment of any existing rights 
rather than the transfer of the lessee’s rights to the lessor. The court, in re- 
jecting this premise, adopted the view that the transfer or relinquishment of 
a property right, although intangible, may be the subject of a sale or ex- 
change. 

The question of what is included within the purview of the “sale or ex- 
change” clause of Section 117 has been frequently adjudicated with seem- 
ingly inconsistent results. The problem first arose in connection with the 
redemption of a debt for less than face value. In Hale v. Helvering,? the 


documents is also established by other competent evidence in the case, removing all 
likelihood of prejudice.” 415 Ill. 434, 451, 114 N.E.2d 389, 397 (1953). 

*Clause 15 of the lease provides: “Lessor agrees that unless the east 100 feet of 
this building be leased in its entirety to a Variety Store. . . . it will not, during the 
period of this lease, rent any space in this block to a Variety Store as defined herein. 


785 F.2d 819 (D.C. Cir. 1936). 
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court held that since a “sale” is the transfer of property, there is no acquisi- 
tion of property when a debtor discharges his own debt. The property rights 
of the creditor in the debt are merely extinguished and cannot be conceived 
as being sold to the debtor. This view has been consistently applied unless 
the taxpayer is able to utilize the provisions of Section 117(f).° 

The above concept involving redemption of a note at less than face 
value has been applied to transactions involving termination of a contract.* 
The Tax Court proceeds on the theory that the transaction is a release of an 
obligation, and that there is an extinguishment of the contract, rather than 
the transfer of property. In Starr Bros. v. Com’r.® in consideration of a 
specified amount, the taxpayer had agreed to a termination of a contract 
under which he had been granted the exclusive right to sell the manu- 
facturer’s products. The Tax Court was of the opinion that upon the termi- 
nation of an exclusive agency contract, the taxpayer had received capital 
gain and not ordinary income. This departure from the Tax Court’s previous 
position was nullified by the Court of Appeals,* which announced that 
termination of a contract was analogous to the situation of a note holder 
surrendering the obligation to the maker. The decision is based on the as- 
sumption that the release of the promisor’s obligation merely terminated his 
previous existing duty, and constituted no transfer of any rights by the tax- 
payer.” 

The change in position of the Tax Court in the Starr case was founded 
on a decision by the Tenth circuit, which has been emphatically rejected 
by the Second circuit.? The Tenth circuit had under consideration a factual 
situation similar to the Starr case. The court proceeded on the basis that 
since a sale is a transfer of property for a valuable consideration, the termi- 
nation of the contract was a transfer to the promisor of the rights held by 
the taxpayer, immediately preceding such termination. The two cases exem- 
plify the irreconcilable differences frequently arising between the various 
Federal Circuits. 

The decisions also disclose a lack of harmony in analogous situations in- 
volving cancellation of leasehold interests. The leading case of Hort v. 


*Section 117(f) provides that “. . . amounts received by the holder upon the re- 
tirement of bonds, debentures, notes, or certificates or other evidences of indebtedness 
issued by any corporation (including those issued by a government or political sub- 
division thereof), with interest coupons or in registered form, shall be considered as 
amounts received in exchange therefor.” 

* McCartney v. Commissioner, 12 T.C. 320 (1949); McAbee v. Commissioner, 5 T.C. 
1130 (1945). 

518 T.C. 149 (1952). 

®* Commissioner v. Starr Bros., 204 F.2d 673 (2d. Cir. 1953). 

* This theory was rejected in Commissioner v. Goff, 20 T.C. 561 (1953), affirmed, 
5 CCH 4 9395 (3d Cir. 1954). 

* Jones v. Corbyn, 186 F.2d 450 (10th Cir. 1950). 

* Supra, note 6. 
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Commissioner,’® held that the amount received by the lessor from the lessee 
for cancellation of a lease is taxable as ordinary income. The courts have con- 
sistently adhered to this decision, which was based on the concept that the 
amount received was in lieu of future rentals, which would have been re- 
ceived, if the lease had not been cancelled. 

However, where the situation is reversed, and the payment for can- 
cellation of the lease is received by the lessee, the Commissioner has met 
vigorous opposition to his contention that the amount received is taxable as 
ordinary income. Seemingly, the only authority upholding the Commis- 
sioner’s position is a decision by the Court of Appeals of the District of 
Columbia."! This court held that the transaction did not constitute a sale 
or exchange, since a lease that is terminated is not transferred, but cancelled. 
In contrast to the above case, the Commissioner’s contention was rejected 
in Sutliff v. Commissioner,!? where the taxpayer executed to the purchaser 
a quit-claim deed conveying all his rights as lessee under the lease. The court 
held that there was no cancellation of the lease, but a sale or conveyance of 
the lessee’s leasehold interest.1* The Hort case was specifically declared in- 
applicable to the above fact situation, and the Commissioner has reluctantly 
acquiesced in the result of the Swtliff decision. In succeeding cases, the 
government has urged that the Sutliff decision is not applicable to the situ- 
ation where the payment received by the lessee is made by the lessor, rather 
than by a third person. The Commissioner contends that the doctrine of can- 
cellation should be applied, on the basis that an attempted “sale” of the 
lease to the lessor results merely in a termination of the lease, extinguishing 
the right of possession by the lessee. Presumably, he conceives the right of 
the lessee to possession as simply vanishing through merger with the lessor’s 
fee interest, resulting in an extinguishment. 

The Tax Court, upheld by a majority of the Courts of Appeal,'* has 
remained firm in refusing to sustain the Commissioner’s contention. In a 
clear-cut determination, Golonsky v. Commissioner, the court held that 
an amount received by the lessee from the lessor for accelerated cancellation 
of a lease creates capital gain, since use and possession, which are valuable 


© 313 U.S. 28, 61 Sup. Ct. 757 (1941); Thorpe v. Commissioner, 42 B.T.A. 654 
(1940). 

™ United Cigar-Whelan Stores Corp. v. District of Columbia, 176 F.2d 952 (D.C. 
Cir. 1949). 

” 46 B.T.A. 446 (1942). 

** The leasehold interest of the lessee constitutes depreciable property used in a 
trade or business (Claire A. Pekras 2 T.C.M. 195 (1943), affirmed per curiam, 139 F.2d 
699 (6th Cir. 1943), and if held for more than six months, any gain is taxable as capital 
gain under Section 117(j). 

Commissioner v. McCue Bros., 210 F.2d 752 (2d Cir. 1954); Commissioner v. 
Ray, 210 F.2d 390 (5th Cir. 1954); Commissioner v. Golonsky, 200 F.2d 72 (3d Cir. 1952). 

Contra: United Cigar-Whelan Stores Corp. v. District of Columbia, 176 F.2d 952 
(D.C. Cir. 1949). 

16 T.C. 1450 (1951), aff'd, 200 F.2d 72 (3d Cir. 1952), cert. denied, 345 US. 939, 
73 Sup. Cr. 830 (1953). 
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property rights, are thereby transferred from the lessee to the lessor. The 
court was also of the opinion that there was a sufficient transfer of property 
within the purview of Section 117, since the consideration was manifestly 
paid by the lessor to acquire a right to which he was not previously entitled. 

A recent decision of the Second Circuit, Commissioner v. McCue 
Bros.,'6 cited the Golonsky case with complete approval and stated that the 
right of possession is a substantial property right which does not lose its 
existence by transfer. It should be noted with interest that the identical 
court which adjudicated the situation involving the release of contractual 
rights, 17 also promulgated the decision of the McCue Bros. case. When this 
discrepancy was called to the court’s attention by the Commissioner, the 
court attempted to distinguish the cases on the ground that the contractual 
right in the Starr case was not transferred, but was released and merely 
vanished. In addition, the court justified its decision in the McCue case by 
treating the transaction as analogous to the sale of a life interest to the re- 
mainderman which has been held taxable as capital gain.1* 

The holding of the court in the case under consideration extends the 
concept, applicable to the cancellation of the lease itself, to include the re- 
linquishment of a restrictive clause in the lease. Such a result may be justified 
on the premise that an agreement in a lease which affects the use and en- 
joyment of the land by the lessee is a property right, which is capable of 
being transferred.19 The Commissioner’s position depends on the proposi- 
tion that when a restrictive covenant is released, it is simply extinguished and 
cannot be the subject of a sale. It is significant that this concept overlooks 
the fact that the subject of the transaction is the right to lease without 
restriction. Although it is an intangible property right, it is well established 
that such property may be conveyed.”° 

In lieu of a Supreme Court decision reconciling the conflicting views 
of the lower courts, it is suggested that legislative action be utilized to 
clarify the question of what constitutes a sale or exchange. As a suggested 
remedy, Section 117 should be modified to include “sale, exchange, or other 
disposition of property,” excluding of course, property transferred by gift 
or inheritance. The Section could then be construed to include not only 
cancellation of a lease, but also situations dealing with the release of a re- 
strictive covenant or a termination of a contract. It is submitted that if such 
construction be adhered to, it will effectuate more justly the legislative 
purpose in adopting Section 117.74 A step in this direction has been taken 


16210 F.2d 752 (2d Cir. 1954). 

" Supra, note 6. 

#8 McAllister v. Commissioner, 157 F.2d 235 (2d Cir. 1946). 

191 TirFANY ON REAL Property 204-205 (3d ed. 1939). 

° Supra, note 8. 

*1“The legislative purpose is served if the term ‘sale’ is not given a strict interpreta- 
tion, but is held to include kindred transactions. . .”. Bruver v. Commissioner, 142 F.2d 
363, 365 (4th Cir. 1944). 
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under the Senate version of the Internal Revenue Code of 1954. By adding 
Section 1241, specific provision has been made to assure capital gains treat- 
ment of the proceeds received by a lessee for the cancellation of his lease 
and by a distributor upon cancellation of his distributor’s agreement. 


Ernest J. Nassos 


INCOME TAX—Remainderman Permitted to Amortize Purchase Price of 
the Intervening Life Estate. (Federal) 


In 1932, the plaintiff’s father and mother created reciprocal trusts, each 
making the other a life beneficiary with remainder over to the plaintiff. In 
1935, the plaintiff purchased the respective life estates of his parents paying 
full value for their interests. In computing his net taxable income for the 
years 1936 to 1941 the plaintiff did not deduct any part of the cost of the 
life estates. The taxpayer now contends that he made a capital expenditure, 
the cost of which he is entitled to recover by amortization over the life ex- 
pectancies of his parents. This action was instituted to recover income tax 
allegedly overpaid in the years 1936 to 1941. The lower court’s decision ! 
favored the taxpayer. On appeal, held: Judgment for the taxpayer affirmed. 
For tax purposes there is no merger of the acquired life interests with 
plaintiff’s remainder interests. The plaintiff acquired two wasting assets and 
may amortize their cost by annual ratable deductions from his gross income 
during the life expectancies of his parents. Bell v. Harrison, 212 F.2d 253 
(7th Cir. 1954). 

The government contended that when the plaintiff, holding the re- 
mainder interests, purchased the life estates a merger of the interests resulted, 
particularly since there was no attempt to keep the two interests separate 
and distinct. Accordingly, it was argued, for income tax purposes there 
remained no life interests to amortize. The cost of the life interests can be 
recovered only upon sale or disposition of the trust property by way of 
addition to the cost basis of such property. The government’s argument was 
entirely premised on the fact that the purchaser held the remainder interests 
under the trust. It was conceded that if the life interests were purchased by 
some third party, such purchaser would have been entitled to amortize the 
costs over the life expectancies of the vendors.? 

The doctrine of merger is well known in the field of real property law. 
At common law, whenever, “. .. a greater estate and a less coincide and meet 
in one and the same person, without any intermediate estate, the less is im- 
mediately annihilated, or, in the law phrase, it is said to be merged, that is, 


‘Bell v. Harrison, 108 F. Supp. 300 (N.D. Ill. 1952). 
* Bell v. Harrison, 212 F.2d 253, 254 (1954). 
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sunk or drowned in the greater.” As early as 1861, the Illinois Supreme 
Court held ¢ a lease of premises becomes merged in the fee when both inter- 
ests unite in the same person. However, for income tax purposes, the merger 
doctrine has not met with such acceptance. In Henry Boos,’ the doctrine of 
merger was applied to defeat a taxpayer’s claim. In that case the taxpayer 
acquired a 99-year lease, and in the following year acquired the remainder 
interest by purchasing the fee. Prior to acquisition of the fee, the taxpayer 
admittedly had the right to amortize the cost of the leasehold over the 
term of the lease. The Board held that when the taxpayer acquired the 
remainder interest, the leasehold, being.a lesser interest, necessarily merged 
in the fee and his cost basis in the property became the amount paid for the 
remainder interest and the unamortized cost of the leasehold. 

The Court in the Bell case easily rejected the merger theory, offering 
little argument or reason in support of its decision and relying primarily 
upon a 1929 decision by the Board of Tax Appeals.* The facts, similar to 
those in the case under discussion, showed the taxpayer, a remainderman, 
purchasing his mother’s life interest in a partnership. The question presented 
was whether the purchaser was entitled to deduct the cost of the life interest. 
The Board, in a decision favoring the taxpayer, said: 7 


“Where, as in this proceeding, the personal property is reproductive, 
the holder of the life interest, does not possess the right to consume it 
and is entitled only to its use and income. . . . So what petitioner pur- 
chased was the right to use his mother’s interest during her life and 
widowhood. The fact that petitioner owned a remainder interest in part 
of what he so purchased does not affect the question here presented. 
From an income tax standpoint, he is in the same position as though he 
had no other interests in the assets of the partnership. What he pur- 
chases, and that is all that concerns us, was a terminable estate, and the 
termination of the estate will end all that he purchased.” 


This language was quoted with the Court’s apparent approval in the instant 
decision. 

The Court, while not specifically setting out the theory on which its 
decision is premised, apparently agreed that the purchaser had acquired 
wasting assets which would terminate at the end of the life estates and 
which would, of course, be entirely without value at that time. Since the 
value of the property purchased (the life interests) diminishes with the 
passage of time and will eventually be entirely without sale value, the general 
rule that investments in property are not recoverable until sale or disposition 
of the property should not be applied. It is reasonable that the purchaser 


*2 BLACKSTONE’s COMMENTARIES 177. 
“Carroll v. Ballance, 26 Ill. 9 (1861). 
*30 B.T.A. 882 (1934). 

*Elmer J. Keitel, 15 B.T.A. 903 (1929). 
"Id. at 907. 
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should be allowed to amortize the cost of the asset over its useful life—in 
this case, the life expectancies of his parents. 

Here, as in the Keitel case,® the taxpayer, by his purchase, obtained only 
the right to use the property and the right to its income for the lives of the 
vendors. For tax purposes the cost of receiving the income from the pur- 
chased property should logically be offset against or deducted from the in- 
come as it is received. The government has agreed that if the purchase was 
by a third party such amortization would be permitted. The fact that the 
taxpayer held the remainder interest in the property should not be sufficient 
to change this result. An earlier decision has said that ownership of the re- 
mainder interest does not affect the question, and in Estate of F. S. Bell,® the 
Board felt that “. . . this may even lack significance.” 

It was admitted by the Court that the cases which had considered the 
question here in issue are not numerous “. . . and their weight is open to 
some question.” An analagous situation is found in the case ® where an 
owner leases property for a number of years and then terminates the lease 
prematurely by payment of a premium to the lessee. The government has 
contended there is a merger of the leasehold in the fee, the leasehold is 
thereby extinguished, and the owner should not be permitted to amortize 
the cost of acquiring the leasehold. The Board has held that although there 
is a subsequent merger of the leasehold and the fee," 


“The amount so expended was paid for the right to enjoy the possession 
of the premises for the unexpired term of the lease—that is to say, it is 
an amount expended in the acquisition of the capital asset having a life 
of a definite number of years. The petitioner’s right to spread the cost 
of acquisition of the capital asset over its life and deduct annually an 
aliquot part thereof is not affected by the subsequent merger of the 
interest thus acquired with the fee interest theretofore held by him.” 


However, in a recent Tax Court decision !? where one having a burden- 
some leasehold interest purchased the fee of the property mainly to avoid 
the provisions of the lease, any amortization of the leasehold was denied. The 
basis of this decision was the doctrine of merger. But the Tax Court has not 
been entirely consistent for in Bernard A. Rosenblatt,!* the taxpayer bought 
land subject to a lease, later acquired the lease, and was permitted to amortize 
the cost of cancelling the lease.1* 


* Supra note 6. 

°46 B.T.A. 484 (1942). 

* Henry B. Miller, 10 B.T.A. 383 (1928). See also the case of Charles B. Bretzfelder, 
21 B.T.A. 789 (1930). 

* Henry B. Miller, 10 B.T.A. 383, 384-385 (1928). 

* Millinery Center Building Corporation, 21 T.C. No. 92 (1954). 

* 8 T.C. 1245 (1947). See also Clara Hellman Heller Trust No. 7610, 7 T.C. 556 
(1946). 

“In the federal courts of appeals the merger theory has been generally disregarded 
in the leasehold cases. See, Cleveland Allerton Hotel, Inc. v. Commissioner, 166 F.2d 
805 (6th Cir. 1948). 
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The situation presented in this case is indeed a common one. Frequently 
one owning property will give it on trust with income to his spouse for life 
and remainder to his child. If the remainderman wishes to purchase the life 
interest, a tax benefit may result. For the life beneficiary, the sale of the 
life interest is a capital transaction and the right to receive future ordinary 
taxable income is converted into tax free capital.1> Any possible excess paid 
over the life tenant’s basis receives capital gain treatment.!® There will be no 
taxable income at the time of the sale unless the trust property has appreci- 
ated since the basis date and such appreciation is reflected in the sale price 
of the life estate. The sale of the life interest entitles the life tenant to offset 
his basis in the property against the proceeds of the sale, whereas without 
the sale there would be no right to recover basis by amortization against 
the annual income." 

The purchaser, by the Bell decision,!® is permitted to amortize the cost 
of acquisition over the remaining life expectancy of the vendee. By allowing 
the purchaser to amortize cost against the trust income received, a large 
portion of the otherwise completely taxable income is taxed to no one, and 
yet the benefit of the income is retained in the family. It would appear then 
that the sale produces a double tax benefit: (1) the life beneficiary will be 
permitted a basis deduction not otherwise available, and, (2) by amortiza- 
tion, the purchaser’s cost will be offset against the trust income, so that a 
large portion of the income will escape taxation. 

Under the Court’s decision that the life estate and the fee remain as 
separate entities for tax purposes, an open question remains as to whether 
upon the death of the life beneficiary, the purchaser will enjoy a tax basis of 
100% of the original basis at the time the trust was established—the same 
as he would if there had been no sale.!® 

It would seem that this scheme is worthy of consideration by one wish- 
ing to minimize his tax burden. 

Joy HuGuHes 


NEGLIGENCE—Consequences of Violating the Statute Which Requires 
Removal of Keys from Auto. (Illinois) 


The plaintiff charged that the defendant cab company, by its servant, 
negligently left its taxicab unattended without stopping the engine or re- 


%® McAllister v. Commissioner, 157 F.2d 235 (2d Cir. 1946); Allen v. First National 
Bank and Trust Co., 157 F.2d 592 (5th Cir. 1946). 

* Ibid. 

Int. Rev. Cope, § 24(d). 

8 Bell v. Harrison, 212 F.2d 253 (7th Cir. 1954). 

® U.S. Treas. Regs. 118, § 39.113(a) (5)-1(b) (1953); For cases determining the tax 
basis where there has been no sale, see, Helvering v. Reynolds, 313 U.S. 428, 61 Sup. Ct. 
971 (1941); William H. Slack, 36 B.T.A. 105 (1937). 
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moving the keys. A thief stole the taxicab and, while in flight, ran into and 
damaged plaintiff’s vehicle. The plaintiff asserted that the defendant’s act 
was in violation of the statute which states in pertinent part that “No person 
driving or in charge of a motor vehicle shall permit it to stand unattended 
without first stopping the engine, locking the ignition and removing the 
key .. .”! This violation was alleged to be negligence and the proximate 
cause of the damage. Plaintiff further contended that irrespective of the 
statute there would be liability under these circumstances and that the ques- 
tion of negligence and proximate cause, under the facts in this case, were 
questions of fact for the jury and not questions of law. In the trial court the 
defendant’s motion to dismiss, based on the theory that the acts or omissions 
did not constitute actionable negligence and were not the proximate cause 
of the damage, was overruled. The issues went to the jury who found in 
favor of the plaintiff. The appellate court affirmed the trial court.? On ap- 
peal, held: Affirmed. Violation of the statute is prima facie evidence of 
negligence, and the question of negligence and proximate cause are proper 
issues of fact to be determined by the jury. Ney v. Yellow Cab Co., 2 Ill.2d 
74, 117 N.E.2d 74 (1954). 

The court in this case was forced to reconcile a conflict between two 
earlier Illinois appellate cases. The First District Appellate Court in Oster- 
good v. Frisch decided, in 1948, that there was liability under similar circum- 
stances.’ In 1951, the Third District Appellate Court, in Cockrell v. Sullivan, 
held that no liability existed.* Both courts had authority from other jurisdic- 
tions to support their positions and holdings. Such a situation placed the 
burden on the Supreme Court to select the pattern to be followed in the 
event of similar future litigation. 

The problem raised by the instant case is not an easy one since it in- 
volves the always difficult task of determining legislative intention with 
respect to a statute. Further, it necessitates the even more delicate operation 
of placing a violation of such a statute into the intricate scheme of negligence 
and proximate cause. As pointed out by the court, simply labeling the statute 
does not solve the problem. Certainly no unanimity can be found in the 
cases from other jurisdictions as to the intended effect of such a statute.® It 
was contended by the defendant that liability could be found only if the 


*Itu. Rev. Srat., c. 95%, § 189 (1953). 

* Ney v. Yellow Cab Co., 348 Ill. App. 161, 108 N.E.2d 508 (ist Dist. 1952). 

* 333 Ill. App. 359, 77 N.E.2d 537 (1st Dist. 1948). 

* 344 Ill. App. 620, 101 N.E.2d 878 (3d Dist. 1951). 

5 See Ross v. Hartman, 139 F.2d 14 (D.C. Cir. 1943) where recovery was allowed. 
This case was relied upon heavily by the court in the Ostergood case. 

For a sample of cases where liability was not allowed see: Anderson v. Theisen, 
231 Minn. 369, 43 N.W.2d 272 (1950); Galbraith v. Levin, 323 Mass. 255, 81 N.E.2d 560 
(1948); Sullivan v. Griffin, 318 Mass. 359, 61 N.E.2d 330 (1945); Kiste v. Red Cab, Inc., 
122 Ind. App. 587, 106 N.E.2d 395 (1952). 

° Ibid. 
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statute was intended to be an antitheft measure and that no liability could 
be found if the statute were construed as having any other purpose. How- 
ever, as pointed out by the court, a finding that the statute was intended as 
a public safety measure does not exclude the possibility of liability under 
the facts in the instant case nor does a finding that the statute was an anti- 
theft measure necessarily predicate liability.7 As stated by the Indiana Ap- 
pellate Court in Kiste v. Red Cab, Inc.: 


“We are urged to construe the statute and determine whether the legis- 
lative intent, as expressed in the act, was to prevent theft of automobiles 
and all harms resulting therefrom or whether the intent was to define 
as negligent per se acts which were already recognized as negligence in 
the common law. However, a decision upon this issue is not required. 
The case can be decided upon the issue as to whether ‘stopping the 
engine, locking the ignition and removing the key’ was the proximate 
cause of the injury occasioned by the negligent operation of the 
vehicle by a thief. It is upon this latter issue that the cases have been 
most decisively adjudicated.” § 


In determining that the statute was a public safety measure, the court 
considered the harm that the legislature contemplated and attempted to pre- 
vent. It is this question that led the court into a comprehensive discussion of 
negligence, proximate cause, and foreseeability. The court reasoned that 
“the motivation of such legislation is not the State’s desire to punish but 
rather its interest in public welfare for protection of life, limb and property 
by prevention of recognized hazards.” ® With this in mind, the court as- 
serted that the violation of the statute is only prima facie evidence of negli- 
gence, and that in order for liability to be held to exist there must be a 
showing that the violation of the statute has a direct or proximate connec- 
tion to the injury.’° It is at this point that the court was faced with the 
problem of determining the consequences of an intervening cause. 

It has been clearly established that Illinois no longer follows the strict 
common law rule that an intervening act of a third party necessarily breaks 
the causal chain and precludes any possible liability.11 The common law 


™See Sullivan v. Griffin, 318 Mass. 359, 61 N.E.2d 330 (1945). The court there 
found that the statute was intended as an antitheft measure but, further, that the injury 
was not within the consequences of the harm intended to be prevented. 

§ 122 Ind. App. 587, 593, 106 N.E.2d 395, 397 (1952). 

°2 Ill.2d 74, 76, 117 N.E.2d 74, 77 (1954). 

See Johnson v. Pendergast, 308 Ill. 255, 262, 139 N.E. 407, 409 (1923). The court 
there stated that: “The existence of the prima facie case is provisional, and does not 
change the burden of proof, but only the burden of introducing further evidence. It 
means only that a determination of a fact shall be sufficient to justify a finding of a 
related fact in the absence of any evidence to the contrary.” 

™ See: Johnson v. City of East Moline, 495 Ill. 460, 91 N.E.2d 401 (1950); Neering 
v. Ill. Central Railroad Co., 383 Ill. 366, 50 N.E.2d 497 (1943); Wintersteen v. National 
Cooperagé and Woodenware Co., 361 Ill. 95, 197 N.E. 578 (1935). 
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rule was especially true in situations where the intervention was a criminal 
act. The Illinois rule is stated in Neering v. Illinois Central Railroad Co.: 


“The intervening act of a third person does not necessarily relieve the 
author of an earlier negligent or wrongful act from responsibility when 
the intervening cause of an injury is of such nature as could reasonably 
have been anticipated, in which case the earlier negligent act, if it con- 
tributed to the injuries, may be regarded as the proximate cause.” 1” 


It is noteworthy that the Neering case involved an intervening criminal act 
and was simply nonfeasance rather than misfeasance on the part of the de- 
fendant. Still the court held that liability could exist. Thus, the court con- 
cluded in the present case that “If at the time of the negligence, the criminal 
act might reasonably have been foreseen, the casual chain is not broken by 
the intervention of such act.” 18 

The court discussed the question of foreseeability and probable cause 
in the light of the analysis presented in Palsgraf v. Long Island Railroad Co. 
where the question of legal cause was thoroughly discussed.'* It was in that 
case that Justice Cardozo speaking for the majority of the New York court 
propounded a theory of relative rights and duties with respect to torts. 
Justice Cardozo stated: 


“If harm was not willful, he (plaintiff) must show that the act as to him 
had possibilities of danger so many and apparent as to entitle him to be 
protected against the doing of it though the harm was unintended.” !® 


Thus, the court in the Palsgraf case discussed liability on the basis of risk 
rather than on the basis of negligence in the abstract. In other words to 
determine the actionable negligence of a given act, “back of the act must 
be sought a duty to the individual complaining, the observance of which 
would have averted or avoided the injury.” 1 

The court in the instant case does not seem wholly in agreement with 
the underlying rationale of the majority in the Palsgraf case.!7 The Illinois 
court speaks of negligence and proximate cause while the rationale of Justice 
Cardozo seems to have rejected causation as a criterion of liability. However, 
the court does agree with the Palsgraf case to the extent that it speaks of 
foreseeability and reasonable apprehension of the results of a given act. The 
court states that in order for an act to be actionable the harm that results 
must be of such a nature that it could have been reasonably anticipated. 
This, to a very large extent, will bring about exactly the same result that 
was sought in the Palsgraf decision in that a person cannot be held liable for 


# 383 Ill. 366, 381, 50 N.E.2d 497, 504 (1943). 

2 Tll.2d 74, 80, 117 N.E.2d 74, 78 (1954). 

“248 N.Y. 339, 162 N.E. 99 (1928). 

* 248 N.Y. 339, 345, 162 N.E. 99, 101 (1928). 

**W. Va. Central R. Co. v. Fuller, 96 Md. 652, 666, 54 Atl. 669, 671 (1903). 
"For an analysis of the Palsgraf case, see 24 Int. L. Rev. 325 (1929). 
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a result that he could not have reasonably foreseen. True, the Illinois court 
may differ with the Palsgraf case as to the extent of reasonable anticipation, 
but this may be adequately explained, as was done by the court, by the 
mechanistic changes in a more modern world. 

Thus, the decision does not hold that a violation of the statute in and of 
itself predicates liability on the part of the misdemeanant. Rather, the court 
found that the violation of the statute together with all the surrounding cir- 
cumstances are facts to be submitted to the jury, and that “negligence, due 
care and proximate cause are ordinarily question of fact for a jury to de- 
cide.” * 


IrviNG S. FISHMAN 


PROCESS—Non-Resident Service Statute Not Restricted to Actions Ex 
Delicto. (Illinois) 


Plaintiff corporation leased a tractor-trailer truck from the defendant, 
and pursuant to contract, defendant furnished the driver. As a result of the 
negligence of defendant’s driver, a third party was injured in a collision with 
the truck, the collision occurring in the State of Illinois. In settlement of the 
claims of the injured third party, plaintiff paid sums totaling fifteen thousand 
dollars. Plaintiff then brought suit against the defendant and his driver for 
reimbursement of the amount paid in settlement of the third party’s claim.! 
Service of process was made on the defendants under the Illinois non-resi- 
dent service statute.” Neither plaintiff nor defendants were residents of the 
State of Illinois. Both defendants appeared specially, moving to quash the 
summonses on grounds that the non-resident service statute did not apply 
to contractual actions, and that plaintiff could not use the statute because 
he was not a resident of the State of Illinois. The trial court ordered the 
summonses quashed. On appeal, held: Reversed. The Illinois non-resident 
service statute is not restricted to actions ex delicto, and non-residents may 
bring suit by substituted service under the provisions in the statute. Dart 
Transit Co. v. Wiggins, 1 Ill. App.2d 126, 117 N.E.2d 314 (1953). 


2 Ill.2d 74, 84, 117 N.E.2d 74, 80 (1954). 

* The court found that although Illinois does not generally recognize contribution 
among joint tort-feasors, a party that is made to pay damages because of the wrongful 
conduct of another that is primarily liable, may recover from the person primarily 
liable. Martin v. Fishback Trucking Co., 183 F.2d 53 (1st Cir. 1950); State ex rel. Rush 
v. Circuit Court, 209 Wis. 246, 244 N.W. 766 (1932). 

* Inv. Rev. Start., c. 9544, § 23 (1953), provides in pertinent part that: “The use and 
operation by any person of a motor vehicle over the highways of the State of Illinois, 
shall be deemed an appointment by such person of the Secretary of State, to be his true 
and lawful attorney upon whom may be served all legal process in any action or pro- 
ceeding against him, growing out of such use or resulting in damage or loss to person 


or property... .” 
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This case is another example of the relaxation of the rule that jurisdic- 
tion for actions in personam is based upon physical power of the state over 
the individual. It will be remembered that the landmark case concerning the 
proposition that jurisdiction depends upon physical power is the much- 
discussed case of Pennoyer v. Neff,? decided in 1877. The Court there held 
that the use of substituted service in obtaining a personal judgment offended 
the due process clause of the Fourteenth Amendment. From the time of 
Pennoyer v. Neff to the present, a continuous trend toward de-emphasizing 
physical control over the individual has been apparent.‘ In our present day 
society, more emphasis has been placed upon the concept of notice to the 
defendant, sufficient to satisfy “traditional notions of fair play and sub- 
stantial justice.” 5 

The prime constitutional consideration in determining the validity of 
such concepts as “substituted” ® and “constructive”? service, is the due 
process clause of the Fourteenth Amendment.’ A secondary factor that must 
be recognized is the full faith and credit clause, but, as a general rule, if 
the procedure in the state of the forum satisfies due process, another state 
must grant full faith and credit.® 

It is seen that in whittling away the power concept of Pennoyer v. 
Neff, the courts have pursued two separate fields of the law: service on the 
individual and service on the non-resident corporation.!° Although funda- 
mentally different in nature, the decisions in each field have closely paralleled 
each other. In the area of service of process on non-resident corporations, 
many so-called “tests” have been used to establish jurisdiction in a certain 
state. At first it was held that a corporation could be sued only in the state 
in which it was created.1! Then the “implied consent” theory 1? developed 
through the activities of corporate agents in states other than that of 


395 U.S. 714 (1877). 

“See, Cleary, Service of Process for Personal Judgments, 37 Itv. B.J. 236 (1949). 

International Shoe Co. v. State of Washington, 326 U.S. 310, 320, 66 Sup. Ct. 154, 
160 (1945). 

* This term usually means any form of service other than actual personal service, 
such as notice in a newspaper or sent in the mail, and it is usually regarded as being 
synonymous with the term “constructive” service. “Substituted” service is sometimes 
used to describe service on one who is not directly concerned with the litigation. An 
example of this is seen in the non-resident motorist statutes, where service is made on an 
official of the state. 

" [bid. 

5 STUMBERG, PRINCIPLES OF CoNnFLICT OF Laws 99 (2d ed. 1951); Goopricu, HANnp- 
BOOK OF THE ConFLict oF Laws, § 72 (3d ed. 1949). 

° STUMBERG, Supra note 8 at p. 70; GoopricH, supra note 8, § 72. 

* See note 4 supra. 

™ St. Clair v. Cox, 106 U.S. 350, 1 Sup. Ct. 354 (1882); Bank of Augusta v. Earle, 13 
Pet. 519 (U.S. 1839). 

™St. Clair v. Cox, supra note 11; Lafayette Insurance Co. v. French, 18 How. 404 
(U.S. 1855). 
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incorporation, in 1897, this was supplanted by the “presence” theory,’* 
whereby a corporation could be sued if it was present and doing business in 
the state. This continued until 1945 when the Supreme Court of the United 
States originated the “activities” test. The Court felt that corporate ac- 
tivities within the forum state established sufficient contacts and ties to allow 
the state to enforce obligations arising out of these activities. A state court 
decision even went so far as to base jurisdiction upon a single transaction.’ 

In the field of resident individuals, the case of Milliken v. Meyer '® is 
considered illustrative of the extent to which courts have abrogated the 
power concept of jurisdiction. There, the defendant was personally served 
in a state in which he was not domiciled. His domiciliary state rendered a 
judgment based upon this service, and the Supreme Court upheld the service 
and judgment, primarily for the reason that the defendant had actual notice 
of the proceeding."7 

The statute involved in the instant case is indicative of the extent to 
which legislatures have gone in expanding the jurisdiction of state courts 
over litigation based on activities within the state.1® Under non-resident 
motorist statutes, a defendant need commit but one act within the state in 
order to be subjected to the jurisdiction of that state’s courts. The con- 
stitutionality of such statutes has been justified upon the fiction of impliedly 
“consenting” to the appointment of an appropriate state official for service 
of process, due to the non-resident’s use of the state’s highways.'® The non- 
resident service statute was held constitutional in the case of Hess v. Pawlo- 


* Barrow Steamship Co. v. Kane, 170 U.S. 100, 18 Sup. Ct. 526 (1897). See also, 
Riverside & Dan River Cotton Mills v. Menefee, 237 U.S. 189, 35 Sup. Cr. 579 (1915); 
Pembleton v. Illinois Commercial Men’s Association, 289 Ill. 99, 124 N.E. 355 (1919). 

“International Shoe Co. v. State of Washington, 326 U.S. 310, 66 Sup. Cr. 154 
(1945). 

* Smyth v. Twin State Improvement Corp., 116 Vt. 569, 80 A.2d 664 (1951). 

311 US. 457, 61 Sup. Cr. 339 (1940). 

™ See, 41 Cor. L. Rev. 724 (1941). 

*TIn addition to the provision for service of process on non-resident motorists (see 
note 2 supra) Illinois has other such statutes applicable to other fields. Service on non- 
resident corporations, Itt. Rev. Srat., c. 32, § 157.111 (1953). Service on foreign insur- 
ance companies, c. 73, § 724. 

* But, in a recent case in the United States Supreme Court, Justice Frankfurter 
made this statement: “. . . (T)here has been some fictive talk to the effect that the 
reason why a non-resident can be subjected to a state’s jurisdiction is that the non- 
resident has “impliedly” consented to be sued there. In point of fact, however, juris- 
diction in these cases does not rest on consent at all. See Scott, Jurisdiction over Non- 
resident Motorists, 39 Harv. L. Rev. 563 (1926). The defendant may protest to high 
heaven his unwillingness to be sued and it avails him not. The liability rests on the inroad 
which the automobile has made on the decision of Pennoyer v. Neff, 95 U.S. 714, as it 
has on so many aspects of our social scene.” Olberding v. Illinois Central R. Co., 346 
USS. 338, 340, 74 Sup. Cr. 83, 85 (1953). See also, Ogdon v. Giankos, 415 Ill. 591, 114 
N.E.2d 686 (1953), where the court stated that “. . . service depends on no consent, 
actual or implied, but merely upon declarations of the legislature in the valid exercise 
of the police power of the State.” Jd. at 598, 114 N.E.2d at 690 (1953). 
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ski2° decided in 1927 by the United States Supreme Court. The Court 
reasoned that the statute did not deprive the non-resident of due process 
under the Fourteenth Amendment, but rather, put the non-resident on an 
equal basis with the resident. Prior to the passage of such legislation, the non- 
resident had merely to retreat over the state line, and he was immune from 
service of process in the state in which his tortious conduct occurred. The 
case of Jones v. Pebler * is generally regarded as a landmark case in Illinois 
for the proposition that the Illinois statute is to be broadly construed. 

The two important questions in the instant case, however, were issues 
of first impression in Illinois, to wit: (1) May service be had under the 
statute for actions arising out of a contractual obligation?, and (2) Is a non- 
resident entitled to benefit from the statute by instituting service thereby? 
In answering the first question, the court relied upon cases decided in three 
different states.22 Of the three, perhaps the most closely in point was 
Maddry v. Moore Bros. Lumber Co.,?5> a Louisiana decision. There, the 
statute in question was much the same as the Illinois statute.?* The Louisiana 
statute provides for such service “. . . in any action, or proceeding .. . 
growing out of any accident or collision.” 25 The Illinois statute provided 
for substituted service “. . . in any action or proceeding against . . .” the non- 
resident motorist “growing out of .. .” his use of the Illinois highways.?¢ 
The Louisiana court found that the language of the statute was broad 
enough to include actions other than those sounding in tort, and, that if the 
legislature intended a restriction to actions ex delicto, it would have so pro- 
vided. The Illinois court accepted this reasoning, and it would appear that 
this was a sound result. 

In furtherance of its liberal construction of the non-resident service 
statute, the Illinois court also held that the statute was available to a non- 
resident plaintiff.27 This seems reasonable, as it would appear that a state 
has almost as great an interest in procuring speedy redress for injuries to 
non-residents as for its own residents. Although not expressly mentioned, 


274 U.S. 352, 47 Sup. Ct. 632 (1927); see generally, Culp, Process in Actions 
Against Non-Resident Motorists, 32 Micu. L. Rev. 325 (1934). 

*t 371 Ill. 309, 20 N.E.2d 592 (1939). The court found the statute broad enough to 
include non-resident owners of vehicles driven by agents in the State of Illinois. See also, 
Ogdon v. Giankos, supra note 19. But cf. Brauer Machine & Supply Co., for Use of 
Bituminous Casualty Corporation v. Parkhill Truck Co., 383 Ill. 569, 50 N.E.2d 836 
(1943). 

* Southeastern Greyhound Lines v. Myers, 288 Ky. 337, 156 S.W.2d 161 (1941); 
Maddry v. Moore Bros. Lumber Co., 195 La. 979, 197 So. 651 (1940); McKay v. 
Citizens Rapid Transit Co., 190 Va. 851, 59 S.E. 2d 121 (1950). 

* Supra note 21. 

* Supra note 2. 

** La. Gen. Srart., c. 4, § 5296 (Dart. 1939). 

6 Tit. Rev. Stat., c. 95%, § 23 (1953). 

™ The court again relied upon decisions from other jurisdictions. See, White v. 
March, 147 Me. 63, 83 A.2d 296 (1951); State ex rel. Rush v. Circuit Court, 209 Wis. 
246, 244 N.W. 766 (1932). 
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it seems that the court made a tacit acceptance of the proposition that if 
service of summons satisfies the requirements of fair notice, and is reasonably 
based upon activities within the state, the statute satisfies due process. 


THEODORE E. DrEscH 


SPECIFIC PERFORMANCE—I/ntoxication and Other Defenses in Equity. 
(Illinois) 


Kukulski commenced this action for specific performance alleging the 
terms of a written contract between himself as purchaser and Bolda, the de- 
fendant, as vendor. The consideration for the contract was $4,500 for prop- 
erty which was variously valued at the trial between $5,800 and $8,000. The 
plaintiff had paid $300 earnest money and offered to pay the balance on de- 
livery of the deed. Bolda refused to convey on the ground that he was too 
intoxicated or mentally ill to comprehend the nature of the transaction. 
On appeal from an order of the Superior Court dismissing the complaint, 
held: Judgment affirmed. Under the circumstances of inadequate considera- 
tion along with a condition of habitual drunkenness and mental deteriora- 
tion, it would be unconscionable to grant specific performance. Kukulski v. 
Bolda, 2 Ill.2d 11, 116 N.E.2d 384 (1954). 

An application for the specific performance of a contract for the sale 
of an interest in land is addressed to the sound discretion of the court, and 
even where a valid contract is shown to exist, it will not be enforced as a 
matter of course. It rests with the court’s discretion in view of all the cir- 
cumstances.! 

There are numerous situations in which a legal contract may exist, but 
where specific performance will be refused. Equity may refuse specific 
performance on grounds which may be insufficient to defeat other forms 
of relief.? In many of these same situations, a stronger but similar defense 
would vitiate the existence of any contract whatsoever.’ 


'Tess v. Radley, 412 Ill. 405, 107 N.E.2d 677 (1952); Handelman v. Arquilla, 407 
Ill. 552, 95 N.E.2d 910 (1951); Tryce v. Dittus, 199 Ill. 189, 65 N.E. 220 (1902); Frisby 
v. Ballance, 4 Scam. 287, 39 Am. Dec. 409 (Ill. 1843). 

*It takes a stronger case for other relief in equity, such as rescission. Carver v. 
Van Arsdale, 312 Ill. 220, 143 N.E. 579 (1924); Keating v. Frint, 291 Ill. 423, 126 N.E. 
136 (1920). It also takes a stronger defense to defeat an action for damages at law, since 
to entitle a party to specific performance, he must come into court with clean hands. 
Stephens v. Clark, 305 Ill. 408, 137 N.E. 227 (1922). Specific performance may be denied 
due to circumstances which would not constitute the slightest objection to the recovery 
of a judgment in courts of law. Faveta v. Mercer, 409 Ill. 271, 99 N.E.2d 116 (1951). 

® The best example is a contract tainted with fraud, or which was induced by mis- 
representations of the plaintiff, although such fraud or misrepresentations were not of 
a character which would invalidate the contract at law. See Chicago Title and Trust 
Co. v. Schwartz, 339 Ill. 184, 171 N.E. 169 (1930); Hatch v. Kizer, 140 Ill. 583, 30 N.E. 
605 (1893). 
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Thus, it is often a matter of degree whether there is a contract which 
is void, voidable, or completely enforceable either in law or in equity. Some 
of the valid defenses to a decree for specific performance, which may be 
insufficient in a legal action on the contract, may be roughly divided into 
the following classes, described by terms not necessarily used in their full 
legal sense: (1) misrepresentation;* (2) coercion;® (3) hardship;® (4) 
mental incompetency; 7 and (5) a form of impossibility.® 

In the present case, specific performance was denied mainly on the 
basis of the defendant’s mental incompetency. Specifically, the defendant 
claimed that he was “too intoxicated or mentally ill to comprehend the 
nature of the transaction.” Upon analysis this claim may be divided into 
two separate defenses, which are, first, intoxication, and, second, mental 
inferiority. 

Under the ancient common law, the first defense of drunkenness would 
have been no defense at all unless it was involuntary.® Later, this stringent 
doctrine was modified because of the resulting inequities. At this stage of the 
law, if advantage was taken of the inebriate he could receive relief.1° 


* This class includes the following: 

(a) Misrepresentation not amounting to legal fraud. Hatch v. Kizer, 140 Ill. 583, 30 
N.E. 605 (1893). 

(b) Overreaching of plaintiff's superior position. Favata v. Mercer, 409 Ill. 271, 
99 N.E.2d 116 (1952); Wrobel v. Wojtasiek, 341 Ill. 330, 173 N.E. 348 (1931). 

(c) Unfair concealment of facts. Brown v. Pitcairn, 148 Pa. 387, 24 Atl. 52 (1892). 

(d) Concealment of agency which influences the defendant. 121 A.L.R. 1163. 

* Specific performance will be granted only if the contract was freely and volun- 
tarily executed. Young v. Kowske, 402 Ill. 114, 83 N.E.2d 500 (1949). 

*Includible in this class are the following: 

(a) Unfairness to the defendant. Mohawk v. Seyfarth, 339 Ill. 171, 171 N.E. 510 
(1930). 

(b) Bad bargain coupled with some additional factor. Keogh v. Peck, 316 Ill. 318, 
147 N.E. 266 (1925). 

(c) Inadequacy of consideration when coupled with other circumstances. Linsell 
v. Halicki, 240 Mich. 483, 215 N.W. 315 (1927). 

(d) Comparative benefit to plantiff is small in comparison to detriment to de- 
fendant. Sanitary District of Chicago v. Martin, 227 Ill. 260, 81 N.E. 417 (1907). 

(e) Ignorance of defendant. Starcher Brothers v. Duty, 61 W. Va. 373, 56 S.E. 524 
(1907). 

(f) Changes in property, conditions, and circumstances. Kellogg v. Kartte, 323 Ill. 
443, 154 N.E. 231 (1926). 

"This class is subdivided into actual mental inferiority which is insufficient to 
render the contract invalid, Starcher Brothers v. Duty, 61 W. Va. 373, 56 S.E. 524 (1907); 
and into a transient form of incompetency caused by intoxication, Bursinger v. Bank 
of Watertown, 67 Wis. 75, 30 N.W. 290 (1886). 

® Specific performance will be denied though a legal contract exists if there is 
(a) an impossibility of enforcing the decree, Sellers v. Greer, 172 Ill. 549, 50 N.E. 246 
(1898); (b) if the vendor no longer has title though he conveyed it himself to a bona 
fide purchaser, Morris v. Curtin, 321 Ill. 462, 152 N.E. 210 (1926). 

* Beverly’s Case, 4 Coke 124, 76 Eng. Reprint 1119 (1603); Johnson v. Madlicott, 
3 P.Wms. 130 (1734). 

* Cory v. Cory, 1 Ves. 19 (1747); Crane v. Conklin, 1 N.J.Eq. 346, 22 Am.Dec. 
519 (1831). 
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Through a process of evolution, the test finally became the present day in- 
quiry into the defendant’s mental capacity to determine whether he under- 
stands the nature of the transaction in which he was engaged.!! Today, the 
courts scrutinize the defendant’s capacity to comprehend the transaction, 
disregarding the cause of the incapacity.!? If intoxication is proven, specific 
performance will not ordinarily be decreed against a person who signed 
the contract, although the degree of intoxication may be insufficient to in- 
validate the contract at law.1® 

If the evidence in the principal case clearly showed that defendant was 
intoxicated this defense alone would be sufficient to defeat specific per- 
formance and, probably, an action at law.’ The evidence, however, failed 
to establish that the defendant was intoxicated at the time the contract was 
signed and, therefore, specific performance must have been refused on the 
second part of the defense. 

The defendant’s claim of mental illness in this case arises from the fact 
that he was an habitual drunkard. This defense is actually that of some form 
of insanity or mental inferiority rather than the defense of intoxication.'® 

The record discloses that defendant was an habitual drunkard,!* and 
the Illinois Court has recognized that such habitual drunkenness impairs 
the faculties of the body and mind.'? There was a medical examination of 
the defendant two days prior to the making of the contract which disclosed 
sufficient mental deterioration for the doctor to recommend commitment 
to a psychiatric hospital, and subsequently a conservator was appointed for 
the defendant after the probate court found he was incapable of taking 
care of his affairs. The indication, then, is compelling that defendant was 
not capable of entering into a contract which was completely fair and 
equitable, particularly if the other party desired to take advantage of the 
situation. Therefore, there can be little quarrel with the result which the 
court reached. 

Whether the defensive showing would have been sufficient to defeat 
an action for damages can only be a matter of conjecture. The possibility 
that the same court which denies specific performance might turn around 
and give legal relief in damages under identical circumstances might seem 
like somewhat of a paradox to the uninitiated. There is little doubt, however, 
that this is a salutary result since specific performance is a more drastic 
remedy from the defendant’s viewpoint, and, therefore, a weaker defense 
should be sufficient to defeat a claim for specific performance. 


™ Ryan v. Schutt, 135 Ill. App. 554 (1907); Watson v. Doyle, 130 Ill. 415, 22 N.E. 
745 (1889). 

%Seminara v. Grisman, 137 N.J.Eq. 307, 44 A.2d 492 (1945). 

Babcock v. Engel, 58 Mont. 597, 194 Pac. 137 (1920). 

™ Seminara v. Grisman, supra, note 12. 

* 28 AM. Juris., Insane and Other Incompetent Persons, § 75 (1940). 

*® Kukulski v. Bolda, 2 Ill. 2d 11, 116 N.E.2d 384, 388 (1954). 

* Ravenscroft v. Stull, 280 Ill. 406, 117 N.E. 605 (1920). 
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Furthermore, this result should serve to allay the fear that the equitable 
remedies would harden into the rigidity of the legal remedies. This was the 
fear which arose among some legal commentators due to the abolition of the 
forms of action and the partial union of law and equity.'* However, the 
conclusion is inevitable from decisions like that of the principal case that 
equity in Illinois still retains its characteristic vitality in the use of discretion 
to fit the circumstances, even twenty years after the fusion. 


ALvin BusH 


*® See McCutntock, Equity 18 (2d ed. 1948). 
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